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Cryne  v.  Doyle. 

Where  an  order  to  take  the  bill  pro  confesso  had  been  obtained  six  years 
ago,  and  no  proceedings  had  been  taken  since  to  bring  the  cause  on  to  a 
hearing,  leave  was  given  to  the  plaintiff  to  set  down  the  cause,  giving  to 
the  defendant  notice  forthwith  of  the  proceedings. 

This  was  an  application  upon  petition  by  Hallinan  for 

the  plaintiff,  setting  forth  that  in  January,  1852,  an  order 

'pro  confesso  had  been  obtained,  but  no  proceedings  had  been 

since  taken  in  the  cause,  arising  from  differences  between  the 

plaintiff  and  his  solicitor,  and  praying  for  leave  to  set  the 

cause  down  for  hearing. 

Esten,  Y.  C. — Granted  the  order,  and  directed  the 
plaintiff  forthwith  to  give  notice  of  the  proceedings. 


Slater  y.  Fisken. 

Vesting  order. 

A party  purchasing  under  a decree  of  the  court  has  a right  to  call  for 
evidence  shewing  that  persons  whose  interests  were  intended  to  be  disposed 
of  were  alive  at  the  time  of  such  sale,  before  accepting  title  by  means  of 
a vesting  order. 

And  quaere , whether,  under  any  circumstances,  the  court  would  compel  a 
purchaser  to  accept  title  by  a vesting  order  instead  of  a conveyance. 

In  this  suit  a sale  had  been  made  of  lands,  the  title  to 
which  was  vested  in  a married  woman  and  infants,  and  the 
defendants  who  had  the  conduct  of  the  sale  having  been 
unable  to  ascertain  the  residence  of  the  parties  whose  estate 
had  been  sold. 

A motion  was  now  made  on  their  behalf  for  an  order 
vesting  the  property  sold  in  the  purchaser  under  the  pro- 
visions of  the  act  20  Vic.,  ch.  56,  sec.  8. 

Ilodgins , contra,  opposed  the  application,  as  it  had  not 
been  shewn  that  at  the  time  of  the  sale  the  persons  whose 
interests  had  been  sold  were  living. 
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Esten,  Y.  C.,  refused  the  application,  as  the  purchaser 
had  a clear  right  to  require  proof  that  the  persons  whose 
estates  were  sold  were  in  existence  at  the  time  of  the  sale, 
and  expressed  a doubt  if,  under  any  circumstances,  the 
court  would  force  a purchaser  to  accept  title  under  a vesting 
order  instead  of  by  a conveyance,  the  purchaser’s  right 
being  to  insist  upon  covenants  from  the  grantors. 


Lipsey  v.  Cruise. 

Absconding  defendant . 

An  application  was  made  to  advertise  a defendant  as 
absconding,  and  in  the  affidavit  it  was  sworn  that  the  defen- 
dant had  absconded  to  Michigan,  where  his  wife  had  lately 
gone  to  join  her  husband,  but  did  not  state  that  any  endeavour 
had  been  made  to  ascertain  his  residence. 

Esten,  Y.  C.,  before  granting  the  application,  required 
an  affidavit  to  be  produced  shewing  that  the  defendant  could 
not  be  found  in  Michigan,  where  it  was  supposed  he  had  gone 
to  reside,  for  the  purpose  of  being  served  with  the  bill  out  of 
the  jurisdiction. 


Campbell  v.  Taylor. 

The  order  permitting  the  service  of  the  bill  upon  the  agent  of  a corpora- 
tion aggregate  does  not  authorize  service  upon  agents  of  corporations 
within  Upper  Canada. 

The  office  copy  bill  in  this  case  had  been  served  on  John 
McDonald,  agent  of  the  Bank  of  Upper  Canada  at  Gode- 
rich, and  Fitzgerald  for  plaintiff  now  applied  under  the 
order  of  19th  March,  1857,  for  an  order  pro,  confesso 
against  the  bank  for  want  of  answer,  the  time  limited  for 
answering  having  expired. 

Spragge,  y.  C. — Refused  the  application,  the  order  under 
which  the  service  had  been  effected  applying  only  to  foreign 
corporations  who  have  agencies  within  Upper  Canada, 
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Hurd  v.  Robertson. 

Contempt , objection  of. \ to  party  moving. 

It  would  seem  that  a plaintiff  prosecuting  his  decree  is  entitled  to  do  so, 
notwithstanding  he  may  have  been  placed  in  contempt  for  disobedience 
to  an  order  of  the  court  for  payment  of  money : In  such  a case  the 
defendant  must  obtain  an  order  staying  proceedings  until  the  contempt 
is  purged. 

This  was  a suit  brought  to  enforce  a contract  of  purchase 
of  lands  agreed  to  be  sold  by  the  defendant  to  the  plaintiff. 
It  appeared  that  the  bill  was  filed  on  the  28th  of  February, 
1856 : that  an  application  for  reference  as  to  title  and  pay- 
ment of  money  into  court  was  made  on  behalf  of  the  defen- 
dant on  the  31st  of  March,  1856,  and  reference  as  to  title 
then  ordered,  and  that  an  order  for  payment  of  money  into 
court  was  made  on  the  12th  of  May,  1856  : that  the  2nd  of 
May,  1856,  was  appointed  for  the  defendant  to  bring  in  an 
abstract  of  title,  which  was  brought  in  and  filed  on  30th 
May,  1856,  and  objections  filed  by  plaintiff  same  day : that 
investigation  of  title  was  commenced  before  the  Hon.  Y.  C. 
Esten  on  the  29th,  and  continued  on  the  30th  of  May,  1856, 
when  it  stood  over : that  the  investigation  was  renewed 
by  plaintiff  on  the  6th  of  December,  1856,  and  resisted  by 
defendant  on  the  ground  of  pendency  of  the  appeal,  which 
objection  was  overruled,  and  investigation  ordered  to  stand 
over  for  two  months : on  the  16th  of  June,  1857,  defendant 
moved  to  set  aside  bond  in  appeal  or  for  such  other  proceed- 
ing as  would  compel  plaintiff  to  proceed  with  the  appeal, 
which  application  was  not  granted,  but  plaintiff  undertaking 
to  hear  the  appeal  at  the  sitting  after  Michaelmas  Term 
then  next,  and  defendant  undertaking  to  use  due  diligence 
in  bringing  in  evidence  of  title,  an  order  was  drawn  up  ac- 
cordingly. On  the  27th  of  June,  1857,  the  investigation  as 
to  title  was  renewed  by  plaintiff,  before  Hon.  Y.  C.  Esten, 
and  was  now  again  proceeded  with  by  the  plaintiff,  when  Boaf, 
for  the  defendant,  objected  to  the  inquiry  proceeding,  on  the 
ground  that  plaintiff  was  in  contempt  for  non-payment  into 
court  of  £1,500,  part  of  the  purchase  money,  ordered  by 
the  court  to  be  so  paid  in. 

Hurd , contra,  the  plaintiff  has  clearly  a right  to  pursue 
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the  decree  of  the  court,  notwithstanding  default  in  paying 
in  money  ; besides  the  agreement  to  hear  appeal  and  expedite 
proceedings  was  a waiver  of  contempt. 

Wilson  v.  Bates,  9 Sim.  54 ; Bristowe  v.  Needham,  2 Ph. 
190 ; Bradbury  v.  Shaw,  14  Jurist,  1042,  were  amongst  the 
cases  cited  by  the  parties.  After  taking  time  to  look  at  the 
authorities,  the  objection  was  now  disposed  of  by 

Esten.  Y.  C. — I have  looked  at  the  authorities  that  were 
cited,  and  others,  except  Smith,  6th  ed.  128-9.  According  to 
the  best  opinion  I can  form,  I think  the  objection  should  be 
disallowed.  It  would  seem  that  a defendant  in  contempt 
may  do  anything  necessary  to  get  rid  of  the  contempt,  and 
may  do  anything  in  resistance  of  the  plaintiff’s  proceedings, 
although  involving  an  active  proceeding  on  his  part,  as  filing 
exceptions,  and  setting  them  down  to  be  argued ; or  may 
complain  of  irregularity  in  the  plaintiff ’s  proceedings  subse- 
quent to  the  contempt,  but  cannot  appear  in  court  voluntarily 
in  order  to  avail  himself  of  any  proceeding  in  the  suit.  On 
the  other  hand, it  would  appear  that  a plaintiff,  notwithstand- 
ing that  he  is  in  contempt,  may  prosecute  his  suit,  compel 
an  answer,  and  the  production  of  documents,  and  enforce  a 
decree ; and  the  defendant  must  obtain  an  order  staying 
proceedings  until  the  contempt  is  purged.  I consider  the 
plaintiff  in  the  present  instance  as  prosecuting  his  suit  or 
enforcing  his  decree  ; I think  he  is  entitled  to  be  active,  as 
proceeding  under  the  reference,  though  made  at  the  instance 
of  the  defendant.  I am  inclined  to  think,  too,  that  the 
arrangement  made  for  bringing  the  appeal  to  a hearing  would 
furnish  an  answer  to  the  objection ; but  the  facts  are  not 
sufficiently  disclosed.  I give  no  costs  of  the  argument,  as 
the  practice  is  certainly  new,  and  the  authorities  conflicting. 


Cameron  y.  Phipps. 

In  moving  for  an  order  pro  confesso  after  service  effected 
upon  the  attorney  of  a judgment  creditor,  the  affidavit  of 
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service  must  follow  the  words  of  the  act,  and  shew  that  the 
party  sued  appears  as  the  attorney  of  the  creditor  on  the 
roll  of  the  judgment  in  respect  of  which  he  is  made  a party 
to  the  suit. — Esten,  V.  C. 


Beckitt  v.  Wragg. 

Appeal  bond — Solicitor. 

It  is  irregular  for  a solicitor  to  become  security  for  costs  for  his  client. 

In  this  suit  the  defendant  had  taken  proceedings  to  bring 
the  cause  before  the  Court  of  Appeal,  after  the  judgment 
given  by  this  Court,  as  reported  in  6th  Grant’s  Chancery 
Reports,  p.  454.  The  usual  appeal  bond  had  been  filed,  but 
the  persons  named  as  sureties  being  the  solicitors  for  the 
appellant,  a motion  was  now  made  by  W.  Davis  to  set  aside 
the  bond  so  executed,  on  the  ground  that  the  policy  of  the 
law  is  against  permitting  solicitors  becoming  sureties  for 
their  clients,  and  thereby,  as  stated  by  the  Lord  Chancellor, 
in  Panton  v.  Labertouche,  1 Phil.  265,  saving  the  solicitors 
themselves  from  the  importunities  of  their  clients. 

Doyle , contra.  No  rule  exists  in  this  court,  as  at  common 
law,  that  a solicitor  shall  not  become  bail  for  his  client;  and 
here  no  question  arises  as  to  the  sufficiency  of  the  security. 

Spragge,  V.  C. — There  cannot  be  any  doubt  as  to  the 
goodness  of  the  security,  but  that  has  not  any  bearing  on 
the  question  before  me,  and  although  there  is  not,  as  stated 
by  Mr.  Doyle , any  rule  in  this  Court  precluding  a solicitor 
from  becoming  bound  for  his  client,  I have  no  doubt  that, 
for  the  advantage  of  solicitors  themselves,  I cannot  do  better 
than  adopt  the  view,  suggested  by  the  case  referred  to,  and 
order  the  bond  filed  in  this  cause  to  be  set  aside. 


McCarty  v.  Wessels. 

Absconding  defendant. 

Where  an  order  had  been  made,  pursuant  to  the  general 
orders  of  1853,  to  advertise  the  defendant  as  absconding, 
and  no  further  action  had  been  taken  thereon  for  nearly  four 
months, 
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Fitzgerald , for  plaintiff,  applied  to  the  judge  in  Chambers 
for  an  order  to  take  the  bill  pro  confesso  against  such  defendant. 

Esten,  Y.  C.,  required  an  affidavit  shewing  that  defendant 
had  not  returned  within  the  jurisdiction,  and  that  the  plaintiff 
was  still  ignorant  of  his  whereabouts,  so  that  he  was  unable 
to  serve  him  with  notice  of  this  application. 


Forbes  v.  Connolly. 

i Sequestration. 

Where  it  is  necessary  to  proceed  to  a sale  of  property  seized  by  sequestra- 
tors, notice  of  the  application  for  an  order  for  the  purpose  must  be  given. 

In  this  case  a writ  of  sequestration  had  been  sued  out  by 
the  defendant  against  plaintiff  for  non-payment  of  costs  on 
dismissal  of  the  bill.  And  an  ex  parte  application  was  now 
made  for  an  order  directing  the  sequestrators  to  sell  the 
property  seized. 

Esten,  V.  C. — This  order  is  not  obtained  upon  an  ex  parte 
application  : notice  of  motion  must  be  given. 


Elliott  v.  Helliwell. 

Feehan  v.  Hayes. 

Reference  as  to  incumbrances — Office  copy  decree. 

In  proceeding  under  the  orders  of  February,  1858,  to  make  incumbrancers 
parties  to  the  cause,  the  plaintiff  must  serve  the  incumbrancers  with 
office  copies  of  the  decree,  duly  stamped. 

In  these  cases,  the  plaintiffs  in  proceeding  upon  the  decrees 
made  at  the  hearing,  to  make  incumbrancers  parties  to  the 
cause  under  the  order  of  February,  1858,  served  unstamped 
copies  of  the  decree.  On  the  question  being  brought 
before  the  judge  in  Chambers,  as  to  the  regularity  of  the 
proceeding,  Esten  and  Spragge,  V.CC.,  held  the  proceed- 
ings irregular,  the  object  of  the  order  being  that  some  duly 
authenticated  document  should  be  served  upon  persons  sought 
to  be  made  parties  in  the  Master’s  office. 


CHAMBERS  REPORTS. 


7 


Farry  v.  Davis. 

Service  out  of  jurisdiction. 

Where  an  application  is  made  to  serve  a defendant  oat  of  the  jurisdiction, 
and  correspondence  is  relied  upon  to  shew  the  party’s  residence,  the 
affidavit  must  shew  at  what  time  the  last  communication  had  been 
received  from  the  defendant. 

This  was  an  application  for  leave  to  serve  two  of  the 
defendants  in  the  State  of  Connecticut,  the  affidavit  on  which 
the  application  was  founded  stated  that  the  defendants  “ are 
my  brothers,  and  frequent  correspondence  by  letter  is  had 
between  them  and  myself,  and  other  members  of  the  family  ; 
such  letters  are  directed  to  them  at  Danbury,  aforesaid,  and 
dated  from  that  place  in  reply.  If  I wished  to  communicate 
with  them  by  letter,  I would  direct  to  Danbury,  aforesaid,  in 
perfect  confidence  that  such  letter  would  reach  them  there/’ 

Spragge,  V.  C. — I think  the  affidavit  should  state  when 
last  any  communication  was  received  from  the  defendants  at 
Danbury.  For  all  that  appears,  it  may  have  been  a year  or 
more  since  any  letter  was  received  from  that  place,  and  in 
the  interval  the  defendants  may  have  removed  to  a different 
part  of  the  Union  altogether. 


Brown  v.  Baker. 

Where  a plaintiff  allows  six  months  to  elapse  after  service  of  the  bill,  before 
moving  for  an  order  pro  confesso  for  want  of  answer,  notice  of  the  appli- 
cation must  be  given  to  the  defendant. 

This  was  an  application  to  take  the  bill  pro  confesso  for 
want  of  answer,  under  the  orders  of  1853.  By  order  XIII., 
sec.  1,  the  Kegistrar  is  to  draw  up  an  order  pro  confesso 
upon  precipe,  within  two  months  from  date  of  service  of  bill. 
After  that  time  a motion  must  be  made  to  the  court  ex  parte 
for  the  order.  In  this  case  the  office  copy  of  the  bill  had 
been  served  on  the  defendants  during  the  months  of  March 
and  May  last ; and  now 

R.  Martin  moved  for  an  order  to  take  the  bill  pro  confesso 
for  want  of  answer. 

Spragge,  V.  C. — The  judges  have  determined  that  after 
six  months  from  the  service  of  the  bill,  any  application  to 
take  it  pro  confesso  must  be  made  upon  notice. 
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Crawford  v.  Polley. 

Answer  sworn  out  of  jurisdiction. 

An  answer  sworn  out  of  the  jurisdiction  without  a commission  having  been 
issued  to  take  the  same,  is  irregular. 

This  was  an  application  for  an  order  to  file  the  answer  of 
the  defendant  Polley,  notwithstanding  an  irregularity  in  its 
transmission.  It  appeared  that  the  answer  had  been  sworn 
before  the  mayor  of  New  York,  but  no  commission  had  been 
issued  for  the  purpose.  Hodgins , contra,  was  willing  to 
waive  the  irregularity  of  transmission,  but  doubted  if  the 
answer  was  good,  having  been  sworn  before  an  office  copy 
of  the  bill  had  been  served. 

Esten,  Y.  C. — I do  not  think  that  can  create  any  difficulty, 
but  as  the  answer  has  been  sworn  before  the  mayor  of  New 
York,  without  any  commission  having  been  sued  out  for  the 
purpose,  it  is  not  such  a pleading  as  I can  order  on  the  files 
of  the  court,  unless  the  plaintiff  will  consent  to  take  an 
answer  without  oath. 


Strachan  y.  Devlin. 

Foreclosure — Staying  proceedings. 

Where  a decree  of  foreclosure  obtained  upon  a mortgage  payable  by  instal- 
ments, has  been  stayed  upon  payment  of  the  amount  actually  due,  and  a 
subsequent  default  occurs,  the  proper  order  to  make  is  to  direct  the 
whole  sum  secured  to  be  paid,  with  liberty  to  the  defendant  to  pay  the 
sum  actually  due,  and  stay  proceedings  thereon. 

In  this  case  a decree  of  foreclosure  had  been  made  for 
payment  of  money  secured  by  a mortgage,  payable  by  instal- 
ments; subsequently  a stay  of  proceedings  took  place  upon 
payment  of  the  amount  of  principal  and  interest  then  due. 
Since  which  time  another  gale  of  interest  had  fallen  due  ; 
and  now  Roaf , for  plaintiffs,  moved  to  appoint  a new  day  for 
payment.  On  behalf  of  the  defendant,  it  was  asked  that  he 
might  be  permitted  to  pay  the  amount  of  interest  actually 
due. 

Esten,  Y.  C.— I think  that  the  proper  order  is  to  direct 
the  whole  sum  to  be  paid,  with  liberty  to  defendant  to  pay 
what  shall  be  found  to  be  now  payable,  and  stay  proceedings 
upon  such  payment  being  made. 
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Thomas  v.  Torrance. 

Receiver  suing  for  debts. 

Where  a receiver  appointed  to  manage  an  estate  finds  it  necessary  to  sue 
for  debts  due  to  it,  an  application  for  permission  to  do  so  must  be 
made,  supported  by  affidavits  shewing  the  expediency  of  instituting  such 
proceedings. 

In  this  case  a Receiver  had  been  appointed  to  wind  up  the 
partnership  business  that  had  for  some  time  existed  between 
the  plaintiff  and  defendant,  and  get  in  the  debts  due  to  the 
partnership. 

McG-regor  for  plaintiff  now  applied  for  an  order  authorizing 
the  Receiver  to  take  proceedings  against  the  persons  indebted 
to  the  partnership  for  the  purpose  of  enforcing  payments  of 
the  amount  due  by  them,  and  apply  the  same,  when  got,  into 
paying  off  the  claims  against  the  partnership.  The  defendant 
assented  to  the  application. 

Spragge,  V.  C. — The  usual  course  is  for  the  Receiver  to 
specify  certain  debts  which  it  is  thought  advisable  to  proceed 
at  law  for  the  recovery  of.  Let  a schedule  of  the  accounts  due 
the  firm  be  made  out ; on  the  production  of  that,  together 
with  an  affidavit  from  the  Receiver,  stating  his  opinion  as  to 
the  advisability  of  taking  proceedings  ; and  if  it  shall  appear 
that  it  would  be  for  the  benefit  of  the  estate  to  incur  costs  in 
enforcing  these  claims,  permission  may  be  given. 


[November  24. 

Anonymous. 

Married  woman ’ s answer. 

Before  an  order  will  be  made  for  a married  woman  to  answer  separate  from 
her  husband,  it  must  be  shewn  that  an  office  copy  of  the  bill  has  been 
served  upon  her,  and  that  she  is  in  default  for  want  of  answer. 

In  this  case  an  application  was  made  for  an  order  that  one 
of  the  defendants,  Hannah  Paul , might  answer  separately 
and  apart  from  her  husband.  It  appeared  that  the  bill  had 
not  been  served  upon  her. 

Spragge,  Y.  C. — Refused  the  application,  as  it  is  necessary 
to  shew  the  party  in  default  for  want  of  answer,  before  this 
order  can  be  made. 
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Irvine  v.  Whitehead. 

Mortgage — Sale. 

On  moving  for  an  order  absolute  to  sell  for  default  of  payment  of  the  sum 
found  due  by  the  Master — it  need  not  be  shewn  that  any  incumbrancer 
besides  the  plaintiff  attended  at  the  time  appointed  by  the  Master  for 
payment  of  the  several  incumbrancers. 

In  this  case  a reference  as  to  incumbrances  had  been  made 
to  the  Master  at  Hamilton,  and  the  mortgage  estate  was 
directed  to  be  sold  in  default  of  the  mortgagor  paying  the 
claim  of  the  plaintiff,  and  such  sum  as  the  Master  should 
find  due  to  other  incumbrancers. 

C.  Orickmore , for  plaintiff,  now  moved  for  a final  order 
for  selling  the  mortgage  estate  for  default  in  paying  the 
amount  found  due  to  him.  It  appeared  that  several  of  the 
incumbrancers  had  failed  to  attend  at  the  time  and  place 
appointed  by  the  Master  for  payment  of  their  demands, 
and  a doubt  was  suggested,  whether,  being  shewn,  to  be  in 
default  for  non-payment  of  the  plaintiff’s  claim  only,  there 
had  been  such  a default  as  would  justify  the  court  in  selling 
the  premises.  After  taking  time  to  look  into  the  practice, 
Spragge,  V.  C.,  directed  the  order  to  go. 


[November  26. 

Cotton  v.  Corby. 

Order  to  prove  depositions. 

A party  is  entitled  to  have  an  order  upon  precipe,  to  prove  viva  voce  at  the 
re-hearing  of  a cause  depositions  which  had  not  been  used  at  the 
original  hearing. 

In  this  case  a decree  had  been  drawn  up  dismissing  the 
bill  as  against  all  the  defendants  except  Gilder  sleeve,  the 
plaintiff ’s  petitioned,  and  the  cause  was  set  down  for  re- 
hearing. Application  was  made  to  the  Registrar,  to  draw 
up  an  order  giving  to  the  plaintiffs  liberty  to  prove  certain 
depositions  taken  before  the  cause  was  at  issue,  viva  voce  at 
such  re-hearing,  which  that  officer  declined  doing  without  the 
direction  of  the  court.  Upon  the  question  being  mentioned 
iu  chambers,  Spragge,  Y.  C.,  thought  the  order  might  be 
drawn  up  on  precipe,  saving  all  just  exceptions. 
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[November  19. 

White  v.  Courtney. 

Correcting  Master's  report — Clerical  error. 

In  taking  an  account  of  mortgage  money  and  interest,  the  Master  computed 
interest  up  to  the  19th  of  March,  but  by  some  error  in  preparing  his 
report,  the  money  was  appointed  to  be  paid  on  the  19th  of  January. 
Upon  the  application  of  the  plaintiff,  ex  parte,  this  error  was  ordered  to 
be  corrected. 

This  was  a suit  to  foreclose  ; a reference  had  been  made 
to  the  Master  to  compute  interest  on  the  principal  money 
due  up  to  six  months  after  date  of  report,  being  the  19th  of 
March,  1859,  but  by  some  mistake,  the  Master,  in  drafting 
his  report,  made  the  money  found  due  payable  on  the  19th 
of  January,  1859,  the  same  error  being  also  carried  into  the 
engrossment  of  the  report.  Upon  discovering  the  mistake, 
Barrett , for  plaintiff,  moved  ex  parte  for  an  order  to  correct 
the  report,  by  inserting  the  proper  date  therein,  for  payment 
of  the  money,  as  being  a clerical  error  in  making  up  the 
report. 

Spragge,  V.  C. — Under  all  the  circumstances  no  doubt 
can  exist  that  the  mistake  suggested  has  by  some  means  crept 
into  the  report,  thus  materially  shortening  the  time  allowed 
to  defendant  to  redeem,  therefore  let  the  order  go,  as 
asked  for. 


[November  19. 

Connell  v.  Curran. 

County  court — costs. 

When  a plaintiff  files  a bill  in  this  court  to  foreclose  a mortgage  for  a sum 
within  the  jurisdiction  of  the  county  court,  no  costs  will  be  allowed  him, 
the  fact  that  the  defendant  is  resident  in  a county  other  than  where  the 
land  is  situate,  will  not  vary  this  rule. 

This  was  a foreclosure  suit,  and  the  usual  decree  had  been 
pronounced.  On  proceeding  to  take  the  account  and  tax 
costs,  it  appeared  that  the  sum  due  upon  the  foot  of  the 
security  was  considerably  under  the  amount  for  which  the 
county  courts  have  jurisdiction  under  the  provisions  of  the 
statute,  16  Victoria,  chapter  119,  and  the  taxing  officer 
refused  to  allow  the  plaintiff  any  costs  of  suit ; and  now 
Fitzgerald  moved  for  an  order  directing  the  allowance  of 
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full  costs  to  the  plaintiff.  The  land  is  not  situate  in  the 
county  in  which  the  defendant  resides;  by  sec.  23  of  the 
16th  Victoria,  all  county  court  acts  are  embodied  therein,  and 
constitute  but  one  act ; and  by  the  previous  acts  the  judge’s 
jurisdiction  is  restricted  to  his  own  county.  An  order  for 
possession  can  only  be  made  by  the  judge  in  his  own  county 
Again,  by  18  Victoria,  chapter  12T,  registration  of  decrees  of 
the  Court  of  Chancery  is  provided  for,  not  decrees  of  any 
county  court ; a purchaser,  therefore,  would  be  obliged  to 
search  every  county  court  office  to  be  sure  a decree  of  fore- 
closure had  not  been  pronounced  affecting  the  property  he  is 
about  to  purchase. 

After  taking  time  to  look  into  the  provisions  of  the  several 
statutes,  Spragge,  V.  C.,  refused  to  make  the  order. 


Farrell  v.  Cruickshank. 

| Commission  before  order  for  administration. 

After  notice  of  motion  served  for  an  order  to  administer  the  estate  of  an 
intestate,  a commission  may  be  obtained  for  the  examination  of  witnesses 
with  a view  of  establishing  the  fact  that  the  party  applying  for  the  order 
is  one  of  the  next  of  kin  of  the  intestate. 

Proceedings  had  been  first  instituted  about  eighteen 
months  ago,  for  the  purpose  of  obtaining  an  order  to  admin- 
ister the  personal  estate  of  the  late  Alexander  Wood , in  this 
country  ; and  a guardian  ad  litem  had  been  appointed  for 
the  defendant  upon  the  application  of  the  plaintiff.  On 
moving  for  the  usual  administration  order,  it  was  objected 
that  it  did  not  appear  that  the  plaintiff  was  one  of  the  next 
of  kin,  and  thus  entitled  to  the  order  asked  for  ; and  now — 
Roaf ’ for  plaintiff,  moved  upon  notice  for  an  order  that  a 
commission  might  issue  directed  to  persons  resident  in  Scot- 
land, empowering  them  to  take  evidence  there  for  the  purpose 
of  establishing  the  fact  of  her  being  the  next  of  kin  of  the 
deceased. 

Turner , contra,  objected  that  as  yet  there  was  no  suit  in 
court ; that  testimony  taken  under  such  circumstances  would 
not  be  be  binding,  as  witnesses  swearing  falsely  would  not  be 
liable  to  be  prosecuted  for  perjury;  but  Spragge,  V,  C., 
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thought  the  proceeding  by  notice  had  been  introduced  by  the 
court  in  lieu  of  a bill,  and  that  therefore  the  order  should  go 
in  the  usual  form.* 


Nevieux  v.  Labadie. 

Order  to  deliver  up  possession. 

In  moving  to  commit  for  a contempt  in  not  delivering 
possession  of  mortgage  premises  in  obedience  to  an  order 
made  in  pursuance  of  Order  XXXII.,  of  1853,  it  must  be 
shewn  that  the  possession  was  demanded. — Esten,  Y.  C. 


Goodhue  v.  Carter. 

Foreclosure — Costs. 

It  is  not  proper  that  a mortgagee  should  create  unnecessary  expense  against 

the  mortgagor,  by  executing  several  powers  of  attorney. 

This  was  a motion  for  the  final  decree  of  foreclosure 
against  two  of  the  defendants,  judgment  creditors  of  the 
mortgagor,  separate  days  were  by  the  decree  appointed  for 
each  of  these  parties  to  pay  the  amount  found  due  to  the 
plaintiff ; and  the  plaintiff  had  given  two  separate  powers  of 
attorney  anthorizing  his  agent  to  attend  on  each  of  the  days 
to  receive  the  money  from  the  defendants. 

The  Chancellor  granted  the  application,  but  could  see  no 
good  end  that  was  to  be  attained  by  the  plaintiff  having 
given  two  separate  powers  of  attorney,  unless  it  was  to 
increase  the  costs  of  the  suit,  which  the  mortgagor  would 
ultimately  be  compelled  to  pay,  or  lose  his  estate. f 

* Note. — Turner  appealed  from  this  decision  to  the  full  court ; when  the 
view  of  the  Vice-Chancellor  was  sustained  by  the  other  members  of  the 
court.  , 

f It  is  presumed  that,  after  this  expression  of  his  Lordship’s  opinion  in 
future  such  costs  would  not  be  allowed  in  taxation,  whatever  may  have  been 
the  practice  hitherto  pursued  by  the  taxing  officers. 
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[December  15. 

Kerr  v.  Clemmow. 

Pro  confesso. 

Defenda  nts  had  been  served  out  of  the  jurisdiction  with  an  office  copy  of  the 
bill,  upon  an  order  obtained  for  that  purpose,  and  after  more  than  six 
months  had  elapsed,  the  plaintiff  moved  ex  parte  for  an  order  pro  confesso , 
under  the  circumstances  the  order  was  made. 

This  was  an  ex  parte  application  for  an  order  pro  confesso 
as  against  the  defendants  J.  C.  Clemmow  and  J.  H.  Bloor. 
It  appeared  that  the  bill  had  been  served  upon  them  at 
Oswego,  in  the  State  of  New  York,  in  the  month  of  May 
last,  pursuant  to  an  order  granted  in  that  behalf. 

It  was  suggested  that  the  long  vacation  having  intervened, 
and  the  service  having  been  effected  out  of  the  jurisdiction 
in  a foreign  country,  afforded  sufficient  ground  to  warrant 
the  order  now  asked  being  made,  without  requiring  notice  of 
the  application  to  be  given. 

The  Chancellor,  under  the  circumstances,  made  the 
order. 

[December  18. 

Roaf  v.  Topping. 

Suing  on  bond  for  security  for  costs. 

This  was  an  application  by  the  defendant  to  be  at  liberty 
to  sue  on  the  bond  given  in  this  case  for  security  for  costs, 
the  plaintiff  being  resident  out  of  the  jurisdiction.  Spragge, 
Y.  C.,  required  the  decree  to  be  produced,  to  shew  that  the 
defendants  were  ordered  to  receive  their  costs. 


[December  20. 

Stokes  v.  Crysler. 

Suing  on  bond  for  security  for  costs. 

This  was  an  application  for  liberty  to  sue  upon  the  bond 
given  to  secure  the  payment  of  the  costs  of  an  appeal  brought 
by  the  defendant  against  a decree  of  this  court.  Esten, 
Y.  C.,  required  the  party  moving  to  shew  a demand  from, 
and  refusal  of  the  costs  by,  the  sureties  named  in  the  bond, 
before  making  the  order  asked. 
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[December  1. 

Porter  v.  Gardner. 

Sheriff — Order  to  return  papers. 

In  moving  for  an  order  upon  a sheriff  to  return  papers  sent  to  him  for 
service,  the  proper  mode  of  proceeding  is  to  give  notice  of  motion — but 
quaere , whether  a sheriff  can  be  compelled  to  serve  any  papers  other  than 
process  issuing  from  the  court. 

This  was  an  application  by  Blake  for  an  order  nisi  on  the 

sheriff  of  the  county  of , to  return  an  order  for 

the  payment  of  costs,  which  had  been  sent  to  him  for  service 
on  the  defendant ; but 

The  Chancellor, — I doubt  if  this  is  the  proper  course  to 
adopt.  In  this  court  a notice  of  molion  answers  the  purpose 
of  an  order  nisi  at  common  law;  the  proper  proceeding  will 
therefore  be,  to  give  notice  that  unless  the  order  is  returned 
by  a day  to  be  named,  a motion  will  be  made  for  an  order 
that  the  sheriff  do  return  it ; although,  even  then,  I do  not 
feel  clear  that  any  order  can  be  properly  made,  as  I incline 
to  think  that  the  sheriffs  are  only  bound  to  serve  the  process 
of  the  court ; and  the  parties  to  the  cause,  or  their  solicitor, 
can  effect  service  of  all  other  papers.  One  would  suppose, 
however,  that  the  fees  payable  for  the  services  would  be 
sufficient  inducement  for  those  officers  to  act,  without  stopping 
to  consider  whether  they  are  bound  to  do  so  or  not.  In  the 
present  instance  the  difficulty  can  be  easily  obviated,  by  the 
plaintiff  taking  out  a duplicate  order,  if  the  sheriff  refuses 
either  to  serve  or  return  the  original. 

S 

Re  Stannard,  Infants. 

• Appointment  of  guardian  to  infants. 

The  provisions  of  the  recent  statute,  22  Victoria,  chapter  93,  have  not 
the  effect  of  excluding  the  jurisdiction  of  this  court,  in  respect  to  the 
appointment  of  guardians  to  infants. 

In  this  matter  an  application  had  been  previously  made  for 
the  appointmentof  a guardian  to  these  infants,  on  that  occasion 
a doubt  was  suggested  by  the  judge  as  to  whether  the 
right  to  appoint  guardians  to  infants  was  not  now  vested  in 
the  surrogates  of  the  several  counties  throughout  the  province, 
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and  the  application  was  directed  to  stand  over,  for  the 
purpose  of  having  that  point  spoken  to.  The  application  was 
now  renewed  by 

Brough , for  the  petitioners.  The  act  of  22  Victoria  does 
not  expressly  exclude  the  Court  of  Chancery,  which  has 
always  entertained  jurisdiction  for  the  appointment  of 
guardians  to  infants.  Chancery  having  exercised  jurisdic- 
tion in  any  case  not  cognizable  at  common  law,  is  not  ousted 
of  that  jurisdiction  by  an  act  subsequently  being  passed 
giving  to  common  law  courts  authority  to  adjudicate  upon 
similar  cases ; the  rule  being  that  equity  having  once 
exercised  a jurisdiction  cannot  be  deprived  of  that  power 
otherwise  than  by  an  express  and  positive  enactment  of  the 
legislature.  The  appointment  spoken  of  in  the  statute  by  the 
surrogate  judge  is  intended  to  exclude  other  appointments 
by  other  surrogates. 

After  taking  time  to  look  into  the  question,  Spragge, 
V.  C.,  thought  this  court  still  had  a power  of  appointment, 
and  made  the  order  as  asked. 


City  of  Toronto  v.  McGill. 

Cause  set  down  hy  defendant. 

Where  a defendant  set  down  a cause  for  hearing  before  the  time  limited  by 
the  orders  of  1853,  in  that  behalf,  and  the  plaintiff  moved  to  strike  the 
cause  out  of  the  list  of  cases  for  hearing,  for  irregularity,  the  case  was 
ordered  to  be  struck  out  with  costs  ; notwithstanding  that  by  the  delay 
on  the  part  of  the  plaintiff’s  solicitor  to  give  notice  of  the  irregularity, 
the  defendant  was  unable  to  set  the  -cause  down  again  for  the  ensuing 
hearing  term ; although  had  the  matter  been  res  integra  the  application 
would  have  been  refused. 

By  section  4 of  the  25th  of  the  orders  of  Jun'e,  1853,  it 
is  directed  that  “ if  the  plaintiff  neglects  to  set  down  the 
cause  to  be  heard  within  one  month  after  publication  has 
passed,  any  defendant  may  cause  the  same  to  be  set  down, 
and  may  serve  notice  of  hearing  on  the  parties  to  the  cause.” 
In  this  case  the  defendant,  professing  to  act  under  this  order, 
had  the  suit  set  down  to  be  heard  at  the  sittings,  to  commence 
on  the  seventh  day  of  November,  but  through  inadvertence 
on  the  part  of  the  agent,  took  this  proceeding  one  day  before 
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the  expiration  of  the  month  allowed  to  the  plaintiff  to  set  the 
cause  down ; and  served  notice  of  hearing  on  the  16th  of 
October ; of  this  the  solicitor  for  the  plaintiffs  took  no  notice 
until  the  27th  of  the  same  month,  when  notice  of  the  present 
motion  was  served;  and  now 

Taylor , for  the  plaintiffs,  moved  to  strike  the  cause  out  of 
the  list  of  cases  set  down  for  hearing  at  the  ensuing  sittings, 
on  the  ground  of  irregularity,  in  setting  the  same  down  too 
soon. 

Turner , contra,  objected  that  plaintiffs  were  bound  by  the 
delay  which  had  occurred  in  moving ; that  the  notice,  if 
irregular,  should  have  been  returned  to  the  defendant’s 
solicitor,  or  notice  given  at  an  earlier  day  of  the  objection 
now  taken ; had  immediate  notice  been  given,  the  defendant 
could  have  set  the  cause  down  again  at  the  proper  time.  On 
a subsequent  day,  upon  a suggestion  from  the  court,  counsel 
for  the  plaintiff  contended  that  the  notice  of  hearing  is 
analagous  to  a notice  of  trial  at  common  law;  there  a defen- 
dant may  move  even  after  verdict  to  set  aside  an  irregular 
notice  of  trial.  Cotton  v.  Thompson,  5 Jur.  270;  Wood  v. 
Harding,  3 C.  B.  968.  A party  objecting  to  any  proceeding 
on  the  ground  of  irregularity,  has  all  the  time  to  move  that 
he  is  allowed  to  take  his  next  proceeding : thus,  to  a writ  of 
summons  till  the  time  for  appearing,  or  to  a declaration  till 
the  time  for  pleading.  Child  v.  Marsh,  3 M.  & W.  433 ; 
Edwards  v.  Collins,  5 Dow.  P.  C.  228  ; McLean  v.  McDonald, 
3 U.  C.  Q.  B.  126  ; Hinton  v.  Stevens,  4 Dow.  P.  C.  283. 

Esten,  V.  C. — If  this  matter  were  res  Integra  I should 
refuse  this  motion,  on  the  ground  that  the  plaintiffs  by  delay- 
ing their  application  for  eleven  days  after  receiving  the  notice 
had  waived  the  irregularity  complained  of ; but  the  cases 
which  have  been  cited  shew  that  the  rule  at  common  law  is 
less  strict  in  a case  which  appears  to  me  to  be  strictly  anal- 
agous, and  I cannot  act  here  on  a more  stringent  rule  than 
courts  of  common  law  would  apply  to  an  analogous  case.  I 
therefore  think  that  the  application  must  be  granted  with 
costs  ; but  in  strictness,  as  this  point  was  not  suggested  in 
3 
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argument,  but  by  the  judge,  and  the  cases  which  were  cited, 
were  furnished  after  the  argument,  the  defendant  should  be 
at  liberty  to  furnish  any  other  cases  if  they  exist. 


Peterborough  y.  Conger. 

Pro  Confesso — Service  on  Solicitor. 

[November  6. 

An  office  copy  of  the  bill  had  been  served  on  the 
solicitor  of  one  of  the  defendants,  who  gave  an  under- 
taking to  put  in  an  answer,  or  in  default  that  the  plaintiffs 
might  proceed  to  take  the  bill  pro  confesso  without  further 
notice  being  given  of  the  proceeding ; the  order  was  made 
accordingly. — [Esten  and  Spragge,  Y.  CC.] 


Kingston  y.  Monger. 

Serving  bill  out  of  jurisdiction. 

[Dec.  4,  1858. 

An  application  for  an  order  to  serve  a defendant  out  of 
the  jurisdiction,  at  Iowa,  was  refused ; the  affidavit  upon 
which  the  motion  was  founded  merely  stating  that  letters 
had  been  received  from  the  defendant  dated  at  that  place, 
but  did  not  shew  that  he  was  resident  there. — [The 
Chancellor.] 


Richardson  v.  Moser. 

Dismissing  bill — Setting  down  cause. 

[Dec.  14. 

A plaintiff  having  set  down  his  cause  to  be  heard,  subsequently  counter- 
manded the  notice  of  hearing  which  had  been  served  upon  the  defendant: 
a motion  to  dismiss  for  want  of  prosecution  was,  under  the  circumstances, 
refused  without  costs. 

This  was  a motion  made  on  a former  day,  to  dismiss  for 
want  of  prosecution.  It  was  shewn  that  the  plaintiff  had  set 
down  the  cause  for  hearing  at  the  sittings  in  November  last 
as  required  by;'the  terms  of  order  XX Y,  sec.  4,  (orders  1853) 
but  subsequently  countermanded  the  notice  of  hearing,  and 
struck  the  cause  out  of  the  list  of  cases  for  hearing  : under 
these  circumstances  it  was  contended  that  the  steps  which 


CHAMBERS  REPORTS. 


19 


had  been  taken  by  the  plaintiff  were  a mere  evasion  of  the 
order,  and  warranted  the  present  application  being  made  ; 
the  plaintiff*  having  set  down  the  cause  prevented  the 
defendant  taking  the  steps  pointed  out  by  the  order. 

The  Chancellor  doubted  if  under  any  circumstances 
the  plaintiff  has  a right  to  countermand  the  notice  of  hearing, 
or  if  defendant  has  not  a right  notwithstanding  such  counter- 
mand to  go  to  a hearing  of  the  cause,  but  took  time  to  look 
into  the  practice.  And  this  day  his  Lordship  refused  the 
application,  but,  under  the  circumstances,  without  costs. 


Moodie  v.  Thomas. 

Solicitor's  lien — Producing  papers. 

[Dec.  23,  1858. 

The  rule  that  a solicitor  is  bound  to  produce  documents  subject  to  any  lien 
he  may  have  upon  them,  does  not  apply  when  the  person  asking  for  their 
production  is  the  party  to  pay  the  amount  claimed. 

From  the  affidavits  filed,  it  appeared  that  the  plaintiff*  in 
this  cause  had  been  sued  by  the  defendant  upon  a covenant 
contained  in  an  assignment  of  a mortgage  by  way  of  payment 
for  a vessel  sold  by  Thomas  to  Moodie,  whereby  Moodie 
bound  himself  to  make  good  the  amount  intended  to  be 
secured  by  the  mortgage  in  the  event  of  the  mortgagor 
failing  to  pay.  Upon  giving  instructions  to  his  attorney  to 
defend  that  action,  Moodie  had  placed  in  his  attorney’s 
hands  a letter  written  by  Thomas  to  Moodie,  in  which  it  was 
alleged  Thomas  had  agreed  to  take  the  mortgage  as  payment, 
without  any  covenant  from  Moodie.  The  present  suit  was 
instituted  to  correct  the  assignment,  and  a motion  being  about 
to  be  made  for  an  injunction  to  restrain  proceedings  at  law, 
the  plaintiff  was  about  to  proceed  to  examine  the  attorney, 
and  had  served  him  with  a subpoena  duces  tecum  requiring 
him  to  produce  the  letter.  This  the  attorney  declined  doing 
until  paid  his  costs  of  the  action  at  law  ; and  a motion  was 
now  made  by 

Blevins  for  an  order  that  the  attorney  should  produce  the 
letter  for  the  purpose  of  the  examination,  referring  to 
Thompson  v.  Morley,  5 Car.  and  Pay.  501. 
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Doyle , contra,  referred  to  Taylor  on  Evidence,  volume  I., 
page  406,  and  cases  there  cited,  to  shew  that  under  the' 
circumstances  of  this  case,  the  attorney  would  not  be  com- 
pelled to  produce  documents  in  his  hands  until  the  lien  was 
paid. 

Esten,  Y.  C. — The  passage  cited  in  Taylor  on  Evidence 
is  clear  to  shew  that  the  client  cannot  compel  the  production, 
although  another  person  may — Kemp  v.  King,  2 Moo.  & Rob. 
437,  is  to  the  same  effect ; and  so  is  Hope  v.  Liddel,  24  Law 
Journal,  691 ; Thompson  v.  Morley,  merely  shews  that  the 
witness  cannot  refuse  to  produce  a document  upon  which  he 
has  a lien,  at  the  instance  of  a third  party,  without  prejudice 
to  his  lien.  It  is  admitted  that  Mr.  Carroll  acquired  a general 
lien  on  this  letter  the  moment  it  was  delivered  to  him  by  the 
plaintiff  for  the  purpose  of  his  defence  to  the  action,  because 
he  accepted  it  upon  that  ground  ; but  this  is  a different  suit, 
instituted  in  a different  Court,  and  intrusted  to  a different 
solicitor,  in  order  to  have  the  covenant  expunged  from  the 
deed.  Mr.  Carroll  could  not  refuse  to  produce  the  letter  at 
the  instance  of  a third  party  without  prejudice  to  his  lien ; 
but  he  cannot  be  compelled  by  the  party  against  whom  the 
lien  is  claimed,  to  produce  it  for  the  purposes  of  a different 
suit,  in  which  he  has  accepted  no  retainer.  The  application 
must  be  refused  with  costs. 


Connolly  v.  Montgomery. 

A mendment — Vacation — Computation  of  time. 

[January  17. 

The  time  appointed  by  the  court  for  vacation  at  Christmas, 
is  not  excepted  in  the  computation  of  the  time  allowed  for 
amending  the  bill.  The  fifth  of  the  orders  of  1853  having 
reference  to  the  long  vacation  only. — [Per  Spragge,  Y.  C., 
after  consulting  with  the  other  members  of  the  court.] 
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Notter  y.  Smith. 

Inj  unction — Costs. 

[January.  21. 

A party  acting  in  opposition  to  the  terms  of  an  injunction 
was  refused  his  costs  of  resisting  a motion  to  commit  for 
contempt ; although  at  the  same  time  the  injunction  was 
dissolved  upon  the  application  of  the  defendant,  as  having 
been  granted  improperly.  The  duty  of  a defendant  served 
with  a writ  being  to  act  in  accordance  with  it  as  long  as  it 
exists. — [Spragge,  V.  C.] 


Mavety  v.  Montgomery. 

Specific  performance — Delivery  of  possession. 

[January  27. 

The  XXXII.  of  the  orders  of  1853,  authorizing  the  court  to  grant  an  order 
for  the  delivery  of  the  possession,  does  not  apply  -where  the  bill  in  a 
suit  for  specific  performance  is  dismissed  at  the  hearing. 

This  was  a suit  for  the  specific  performance  of  a contract 
for  sale  by  the  defendant  to  the  plaintiff,  alleged  by  the 
plaintiff  to  have  been  entered  into  between  the  parties.  The 
defendant  denied  the  contract,  asserting  that  the  agreement 
was  for  lease  only,  and  that  he  had  accordingly  let  the  plaintiff 
into  possession  of  the  premises.  At  the  hearing  the  bill  was 
dismissed,  but  without  costs  ; and  in  a suit  brought  by 
Montgomery  against  Mavetty  to  restrain  the  cutting  of 
timber,  a perpetual  injunction  was  ordered  without  costs. 
The  plaintiff  in  this  suit  refused  to  give  up  possession  of 
the  premises  in  question ; and  a motion  was  now  made  by 
Blevins  for  an  order  upon  the  plaintiff  to  deliver  up  possession 
to  the  defendant ; but  Spragge,  V.  C.,  refused  the  applica- 
tion; the  order  under  which  this  application  is  made  refer- 
ring only  to  mortgage  cases  ; and  the  remedy  thereby  given 
being  intended  in  lieu  of  the  action  of  ejectment,  which  a 
mortgagee  out  of  possession  is  prevented  from  bringing,  at 
the  risk  of  the  costs' of  his  proceedings  in  this  court. 
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McDonald  v.  McDonald. 

[February  4. 

Semble — That  the  bail  of  a defendant  who  has  been  arrested  upon  a writ 
of  ne  exeat , cannot  be  discharged  from  their  bonds  upon  the  defendant 
rendering  himself  to  the  custody  of  the  sheriff. 

This  was  an  application  by  McDonald  on  behalf  of  the 
hail  for  the  defendant,  who  had  been  arrested  upon  a writ  of 
ne  exeat , for  an  order,  that,  upon  the  defendant  being  placed 
in  the  custody  of  the  sheriff,  the  bail-bond  might  be  cancelled, 
and  certain  mortgages  and  notes  of  hand  given  as  collateral 
security,  might  be  delivered  up  to  the  bail,  referring  to  1 
Dickens,  95. 

Blake , contra,  objected  that  bail  had  not  the  power  of 
rendering  their  principal,  as  at  common  law. 

On  a subsequent  day  SPRAGGE,  Y.  C.,  referred  to  De 
Carriere  v.  DeCallone,  4 Yes.  577 ; Hovenden’s  note  8,  as 
shewing,  that  to  say  the  least,  it  was  doubtful  if  the  bail 
could  render  their  principal,  who  had  been  arrested  under 
a writ  of  ne  exeat.  If  counsel  thought  any  authority  could 
be  found  in  favour  of  the  application,  he  would  hear  them 
on  the  point. 

[No  further  application  had  been  made  up  to  the  28th  of 
February,  when  his  Honour  refused  the  application  with 
costs.] 


Dexter  v.  Cosford. 


Lis  pendens. 


[February  6. 

Where  a certificate  of  Lis  'pendens  has  been  registered 
under  the  statute,  and  the  bill  is  afterwards  dismissed,  it  is 
not  necessary  to  obtain  an  order  discharging  the  certificate 
of  lis  pendens  from  the  registry.  The  registration  of  the 
decree  dismissing  the  bill  being  sufficient  for  all  purposes. 
— [Spragge,  Y.  C.] 
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Monro  v.  Keiley. 

Service  on  Attorney  of  Judgment  Creditor. 

[February  8. 

The  act  20  Victoria,  chapter  56,  section  14,  applies  only  to  cases  of 
foreclosure  or  sale  by  an  incumbrancer. 

This  was  a bill  for  specific  performance,  and  in  default  of 
payment  of  the  purchase  money,  a sale  of  the  property 
contracted  for,  and  that  the  defendant  might  be  ordered  to 
pay  any  deficiency  arising  upon  such  sale.  The  plaintiff 
had  made  several  judgment  creditors  of  the  defendant 
parties,  by  serving  the  attorneys  on  record ; and  they 
having  failed  to  answer,  S.  Blake , for  the  plaintiff,  now 
moved  for  an  order  to  take  the  bill  pro  confesso  against 
them;  but 

Spragge,  V.  C. — The  section  of  the  statute  under  which 
this  application  is  made,  applies  in  express  terms  to  suits 
instituted  by  mortgagees,  persons  having  charges  on  real 
property  and  judgment  creditors  for  the  foreclosure  or  sale 
of  any  property;  and  this  plaintiff  cannot  be  said  to  fill  any 
one  of  these  characters ; it  was  suggested  that  he  might 
properly  be  looked  upon  as  a person  having  a charge  on  this 
property,  but  that  clearly  is  not  so,  he  has  in  fact  the  estate 
itself.  The  motion  must  therefore  be  refused. 


Taylor  v.  Bostwick. 

Witness  to  award , bound  to  prove  it. 

[February  10. 

This  was  an  application  by  English  for  an  order  to 
compel  the  witness  who  attested  the  execution  of  the  award 
made  in  this  cause,  to  attend  and  make  affidavits  of  the 
execution  thereof.  Affidavits  were  read  stating  that  upon 
being  applied  to  for  the  purpose,  the  witness  had  refused  to 
make  the  necessary  affidavit,  although  a commissioner  had 
waited  upon  him  for  the  purpose  of  administering  the  oath. 
Clark  v.  Elwyn,  10  Mod.  352,  S.  C.  1 Str.  ; Weston  v 
Walker,  1 Price,  308 ; Bussell  on  Awards,  389  ; were  cited. 
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Barrett , contra,  read  an  affidavit  shewing  that  the  refusal 
of  the  witness  to  make  the  required  affidavit,  arose  from  the 
fact  of  certain  moneys  required  to  be  paid  by  the  plaintiff 
not  having  been  so  paid ; but  that  these  sums  had  been  since 
paid,  and  the  witness  was  now  prepared  to  make  the  affidavit. 

Spragge,  V.  Q.,  doubted  if  the  reason  assigned  was  suffi- 
cient to  justify  the  witness  in  refusing  to  do  what  he  was 
clearly  bound  to  do — prove  the  instrument  to  which  he  had 
set  his  name  as  a witness.  However,  as  the  objection  has 
been  removed,  and  the  witness  is  now  prepared  to  make  the 
affidavit  required  of  him,  it  will  not  be  necessary  to  make 
any  order  upon  this  application. 


Alchin  v.  Buffalo. 

[February  11. 

It  is  not  necessary  to  obtain  an  order  for  the  transmission 
to  the  office  of  a master  in  an  outer  county,  by  the  master 
in  Toronto,  of  papers  brought  into  his  office.  As  the  master 
will  do  so  upon  the  precipe  of  the  party  requiring  the 
papers  to  be  transmitted. — [Spragge,  V.  C.] 


Bernard  v.  Jarvis. 

Partition  suit — Costs . 

This  was  a suit  for  partition,  and  in  drawing  up  the  decree 
the  parties  had  omitted  to  have  inserted  a direction  to  tax  the 
costs  as  between  solicitor  and  client,  or  to  apportion  them 
amongst  the  several  parties  according  to  their  respective  in- 
terests; and  Cattanach,  on  behalf  of  the  plaintiffs,  now  moved 
for  an  order  directing  the  master  to  do  so  upon  the  taxation. 
Spragge,  Y.  0.,  made  the  order  to  apportion  the  costs,  as 
that  would  effect  a proper  carrying  out  of  the  decree  pro- 
nounced; but  refused  the  order  for  taxation  as  between 
solicitor  and  client,  that  being  a variation  of  the  decree, 
which  could  properly  be  done  on  a re-hearing  only. 


CHAMBERS  REPORTS. 


25 


Fenton  v.  Cross. 

[February  12. 

Where  a cause  stands  over  at  the  hearing  for  the  purpose 
of  adding  parties,  the  plaintiff  has  not  a right  to  amend  by 
changing  the  venue ; but  a defendant  having  delayed 
unreasonably  in  making  his  applications  motion  to  take  the 
amended  bill  off  the  files  for  irregularity  in  having  been  thus 
amended,  was  refused  without  costs. — [Spragge,  V.  C.] 


Cherry  v.  Morton. 

Supplemental  Answer. 

[February  14. 

A defendant  filed  his  answer  in  October,  1857,  and  in  August,  1858,  plaintiff 
filed  a replication.  An  application  by  the  defendant  in  February,  1859, 
to  be  allowed  to  file  a supplemental  answer  for  the  purpose  of  setting  up 
certain  grounds  of  defence  omitted  from,  but  notin  anywise  contradicting, 
the  original  answer,  was  granted  on  payment  of  costs,  and  the  defendant’s 
undertaking  to  go  to  a hearing  at  the  next  term. 

After  the  cause  had  been  put  at  issue  and  set  down  for 
the  examination  of  witnesses,  it  was  discovered  by  the  counsel 
employed  by  the  defendant  to  conduct  the  examination,  that 
certain  grounds  of  defence  which  the  defendant  had  a right 
to  rely  upon,  and  were  material  for  his  defence,  had  not  been 
raised  by  the  answer,  the  solicitor  who  had  been  conducting 
the  defence  not  deeming  it  necessary  to  set  them  up.  A. 
Crooks  now  moved  upon  affidavit  for  an  order  giving  the 
defendant  permission  to  file  a supplemental  answer.  Taylor , 
contra,  objected  delay  in  applying,  and  referred  to  Daniell’s 
Chan.  Prac,  621,  624 ; but  Spragge,  V.  C. — It  would  be 
hard  to  make  the  defendant  suffer  for  a mere  inadvertence 
on  the  part  of  his  solicitor ; and  as  the  defendant  under- 
takes to  proceed  with  the  examination  go  to  a hearing  at 
the  ensuing  term,  and  pay  the  costs  of  this  application,  the 
safer  course  will  be  to  let  the  order  go. 
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Corbett  v.  Meyers. 

Contempt — Costs  of. 

[February  19. 

A party  who  was  in  contempt  to  an  attachment  for  not 
bringing  accounts  into  the  master’s  office  for  the  purpose  of 
a reference,  afterwards  filed  the  same  with  the  master,  but 
neglected  to  pay  the  opposite  party  the  costs  of  the  pro- 
ceedings to  put  him  into  contempt,  and  a motion  W’as  now 
made  ex  parte  for  an  order  to  remove  the  accounts  so 
brought  in  from  the  files  in  the  master’s  office,  in  order  that 
the  party  might  be  proceeded  against  for  the  contempt. 
The  order  was  granted  accordingly. — [Spragge,  V.  C.] 


Attorney-General  v.  Brantford. 

Corporations — Contempt — Sequestration. 

In  proceeding  against  a corporation  to  enforce  obedience 
to  a decree  or  order,  it  is  not  necessary  to  sue  out  a writ 
of  distringas ; the  proper  mode  of  proceeding  is,  by 'orders 
nisi  and  absolute  for  a sequestration.-—  [Per  Curiam. — 
Spragge,  V.  C.,  dubitante.] 


Murney  v.  Knapp. 

Substitutional  service — Absconding  defendant. 

[February  24. 

In  moving  for  an  order  for  substitutional  service  of  an 
absconding  defendant,  or  for  an  order  to  advertise  him,  the 
affidavit  on  which  the  motion  was  made,  stated  that  the 
deponent  had  made  enquiries  and  exertions  to  serve  the 
defendant , but  had  been  unable  to  do  so.  The  motion  was 
refused,  as  the  affidavit  ought  to  show  what  exertions  had 
been  made,  so  that  the  court  or  judge  may  be  enabled  to 
determine  whether  or  not  the  defendant  is  absconding,  or 
that  it  would  be  proper  to  dispense  with  personal  service. — 
[Esten,  V.  C.] 
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Maxwell  v.  Maxwell. 

A limony — Condonation. 

Where  the  plaintiff  in  an  alimony  suit  after  an  order  for  interim  alimony 
had  been  made,  returned  to  her  husband’s  house,  and  resided  there  for 
some  time,  but  was  afterwards  obliged  to  leave  by  reason  of  cruelty  ; 
a motion  to  set  aside  the  interim  order  on  the  ground  of  condonation, 
was  refused,  with  costs. 

This  was  a motion  by  Doyle,  for  defendant,  to  set  aside  the 
order  for  interim  alimony  which  had  been  made ; the  affi- 
davit of  defendant  stated  that  the  plaintiff  had  returned  to 
reside  with  defendant,  and  had  continued  to  cohabit  with 
him  for  about  two  or  three  weeks,  when  the  plaintiff  left 
again  of  her  own  accord,  after  having  on  several  occasions 
behaved  in  a violent  and  improper  manner. 

Blevins,  for  the  plaintiff,  read  her  affidavit,  wherein  she 
admitted  that  she  had  returned  to  reside  with  the  defendant 
at  his  urgent  solicitation,  and  upon  his  assurance  that  he 
would  in  future  refrain  from  any  ill  treatment  of  the  plaintiff; 
but  swore  that  having  so  resided  with  him  for  some  days,  he 
resumed  his  former  ill-treatment  of  her,  behaving  in  such  a 
violent  manner  towards  her,  that  she  became  alarmed  as  to 
her  safety,  in  consequence  of  which  she  had  been  compelled 
to  leave  the  house  of  the  defendant,  and  that  her  so  leaving 
was  not  from  choice,  nor  was  it  caused  by  any  misconduct 
on  her  part,  as  alleged  in  the  affidavit  of  defendant.  The 
Chancellor  refused  the  application,  with  costs. 


Howard  v.  Macara. 

[February  23. 

Enlarging  time  for  'payment  of  mortgage  money. 

In  opposing  a motion  to  enlarge  the  time  for  payment  of  mortgage  money, 
found  due  by  the  Master’s  report,  the  mortgagee  swore  that  in  conse- 
quence of  non-payment  by  the  mortgagor,  he  had  been  obliged  to  raise 
money  to  meet  liabilities  of  his  own  at  a rate  much  beyond  the  rate  pay- 
able under  the  mortgage  ; on  granting  the  extension,  the  mortgagor  was 
required  to  pay  such  a sum,  in  addition  to  the  rate  reserved  by  the 
mortgage,  as  would  cover  the  interest  payable  by  the  mortgagee. 

This  was  an  application  by  Strong,  on  behalf  the  mortgagor, 
to  extend  the  time  for  payment  of  the  amount  of  principal, 
interest,  and  costs,  found  due  by  the  master’s  report.  The 
defendant  in  his  affidavit,  upon  which  the  motion  was 
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grounded,  swore  that  he  had  been  unable  to  raise  the  required 
amount,  notwithstanding  he  had  exerted  himself  to  do  so, 
owing  to  the  general  depression  in  the  country;  that  large 
amounts  were  due  him  from  several  persons,  which  he  ex- 
pected to  get  in  if  time  were  afforded  him  for  that  purpose  • 
and  that  the  mortgage  premises  were  of  much  greater  value 
than  the  amount  secured  on  them. 

Blake,  contra,  read  the  affidavit  of  the  plaintiff,  stating  that 
in  consequence  of  the  non-payment  of  the  money  due  by  the 
defendant,  he  had  been  compelled  to  effect  a loan  for  the 
purpose  of  meeting  his  liabilities  to  others  at  the  rate  of  16 
per  cent;  and  that  if  the  present  application  were  granted, 
it  would  operate  greatly  to  his  injury. 

SprAGGE,  Y.  C.- — Since  the  orders  of  1850  the  rule  gener- 
ally acted  upon  has  been  that  the  time  appointed  for  payment 
of  the  mortgage  money  will  not  be  enlarged.  Instances^ 
however,  have  since  arisen  where  it  has  been  enlarged  under 
special  circumstances.  In  the  present  case  it  is  she wnr that 
the  defendanthas  been  making  endeavours  to  raise  themoney, 
but  in  consequence  of  the  depressed  state  of  the  country,  he 
has  failed  in  doing  so,  and  the  only  injury  that  is  suggested 
as  at  all  likely  to  result  to  the  plaintiff  by  granting  an 
extension,  is  the  loss  of  the  interest  in  excess  of  the  rate  pay- 
able by  the  defendant  to  him.  This,  however,  the  defendant 
is  willing  to  obviate  by  payment  of  any  such  excess,  and  as 
the  law  now  stands,  I see  no  objection  to  the  court  making 
such  an  order  as  will  protect  the  plaintiff  from  loss. 

The  order,  therefore,  to  be  drawn  up  on  the  present 
application  will  be,  that  upon  payment  within  one  month  of 
the  amount  of  interest  and  costs  found  due  by  the  master’s 
report,  and  costs  of  this  application,  together  with  the  sum 
of  £7  10s,  the  time  limited  for  pa}^ment  of  the  amount  of 
principal  and  subsequent  interest  be  enlarged  for  three 
months  from  this  date. 

[In  a subsequent  case  of  Smith  v.  Heron,  His  Honour  Y. 
C.  Esten,  on  the  21st  March,  made  an  order  extending  the 
time  of  payment  for  three  months,  the  affidavit  of  the  defen- 
dant shewing  that  from  a particular  source  he  anticipated 
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receiving  funds  wherewith  to  discharge  the  mortgage  ; re- 
quiring the  defendant,  within  10  days,  to  pay  the  interest 
and  costs  found  due.] 


In  Re  Marshall. 

Fowler  v.  Marshall. 

[March  2. 

A dministration  order — Evidence. 

Notice  of  motion  for  an  order  to  administer  the  estate  of 

Marshall  deceased,  who  died  intestate,  had  been  served 

on  his  widow,  Elizabeth  Ann  Marshall, as  administratrix, the 
application  was  refused,  there  not  being  any  evidence 
produced  shewing  that  letters  of  administration  had  been 
granted  to  her — [Spragge,  V.  C.] 


Cozens  v.  McDougal. 

[March  4. 

Appeal  from  Master's  report  after  14  days. 

By  section  17  of  the  XLII.  of  the  orders  of  1853,  reports 
of  the  master  became  absolute  in  fourteen  days  from  the 
signing  thereof,  unless  previously  appealed  from  ; but  where 
the  fourteen  days  so  given  had  been  allowed  through  over- 
sight to  expire  before  giving  notice  of  appeal,  leave  to  do  so 
was  granted  on  payment  of  the  costs  of  the  application. — 
[Spragge,  V.  C.] 


In  Re  Forrester. 

Messnier  v.  Forrester. 

[March  5. 

A dministration  suit — Delay. 

In  1855  a motion  had  been  made,  upon  notice,  for  an 
administration  order,  under  the  orders  of  1853,  since  which 
no  step  has  been  taken  in  the  matter,  and  an  application  was 
now  made  to  the  judge  in  chambers  for  a direction  that  the 
registrar  should  draw  up  the  order,  but  the  application  was 
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refused ; the  cause  having  been  allowed  to  sleep  for  four 
years,  all  parties  were  required  to  be  served  with  a new 
notice. — [Spragge,  Y.  C.] 


Shea  *v.  Fellowes. 

Attorney-General — Pro  confesso. 

Where  the  Attorney-General  is  a party  defendant  to  a suit, 
and  does  not  put  in  an  answer,  the  proper  course  is  to  obtain 
an  order  that  he  do  answer  within  a week,  or  in  default,  that 
the  bill  be  taken  pro  confesso  against  him.-— [Spragge,  Y.C.] 


Campbell  v.  Campbell. 

[March  7. 

Rehearing — Staying  proceedings  in  Master's  office. 

After  carrying  the  decree  into  the  master's  office,  the 
plaintiff  was  proceeding  to  take  the  accounts  directed  thereby, 
(See  Grant's  Chancery  Reports,  volume  VI.,  page  600,)  the 
defendant  presented  a petition  of  re-hearing,  which  was 
ordered,  and  the  cause  set  down  in  the  usual  manner,  where- 
upon a motion  was  made  to  stay  further  proceedings  in  the 
master’s  office,  until  after  the  cause  had  been  reheard. 

Spkagge,  Y.  C.,  refused  to  stay  the  taking  of  the  account, 
but  intimated  no  report  need  be  signed,  the  defendant 
using  due  diligence  to  have  the  cause  re-heard. 


Chance  v.  Henderson. 

[March  16. 

Demurrer — Amendment — Examination  of  defendant. 

After  a demurrer  had  been  argued,  and  the  court,  instead 
of  allowing  the  demurrer,  gave  the  plaintiffliberty  to  amend 
on  payment  of  costs  ; an  application  by  the  plaintiff  for  a 
commission  to  examine  the  defendant  in  Lower  Canada,  with- 
out having  amended  his  bill,  was  refused  with  costs. — [The 
Chancellor.] 
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Larkin  y.  Armstrong. 

Appeal  from  Master’s  report — Waiver. 

A party  had  delayed,  for  one  day  beyond  the  time  allowed 
for  that  purpose,  to  give  notice  of  an  appeal  from  the  mas- 
ter’s report,  and  the  other  side,  instead  of  moving  to  set  the 
proceedings  aside,  served  notice  of  a cross-appeal.  Held, 
that  he  had  waived  the  irregularity. 

By  the  master’s  report  executors  were  found  indebted  to 
the  estate,  one  of  whom,  being  dissatisfied  with  the  finding 
of  the  master,  gave  notice  of  appeal  to  the  plaintiff,  but  did 
not  serve  any  notice  of  appeal  on  the  other  executor.  Held 
irregular,  and  that  a special  application  would  be  necessary 
to  be  allowed  to  give  notice  of  the  appeal,  after  the  regular 
time  for  so  doing.  The  fact  that  the  interest  of  the  party 
not  served  was  the  same  as  the  party  appealing,  made  no 
difference  in  respect  to  his  right  of  being  present  upon  the 
argument  of  the  appeal. — [The  Chancellor.] 


Dick  v.  McNab. 

[March  25. 

Attachment — Abstract  of  title. 

On  moving  to  make  an  order  nisi  for  not  delivering  an  abstract  of  title 
absolute,  it  is  necessary  to  shew  that  it  has  not  been  delivered  to  either 
party  named  in  the  order. 

In  this  case  an  order  nisi  had  been  served  requiring  the 
defendant  within  four  days  after  service  to  deliver  to  the 
plaintiff  or  his  solicitor  an  abstract  of  default,  or  in  default, 
that  an  attachment  should  issue.  No  abstract  having  been 
delivered, 

Hoaf , for  the  plaintiff,  now  moved  the  order  absolute,  the 
affidavit  on  which  he  moved  was  made  by  the  solicitor  of 
the  plaintiff,  who  swore  to  the  non-delivery  of  any  abstract 
to  him. 

S.  Blake,  contra,  objected  that  no  affidavit  was  produced, 
shewing  that  the  abstract  had  not  been  delivered  to  the 
plaintiff  himself ; and  read  an  affidavit  of  the  defendant’s 
solicitor,  stating  facts  which  he  contended  shewed  that  an 
abstract  had  been  waived  by  the  plaintiff;  but 
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The  Chancellor. — Whatever  effect  may  be  given  to  the 
acts  of  the  plaintiff,  it  is  not  necessary  now  to  discuss  them, 
as  in  the  absence  of  an  affidavit  from  the  plaintiff  negativing 
the  receipt  by  him  of  an  abstract,  it  is  impossible  for  me 
to  order  the  defendant  to  be  attached.  The  motion  must 
therefore  be  refused. 


Towers  v.  Foot. 

Dismissing  bill  for  want  of  prosecution . 


[March  26. 


After  notice  of  motion  to  dismiss  for  want  of  prosecution 
had  been  served,  the  plaintiff  set  the  cause  down  to  be  heard 
by  way  of  motion  for  decree,  and  served  notice  on  the  defen- 
dant. Held,  a sufficient  answer  to  the  application,  but  that 
the  defendant  was  entitled  to  his  costs,  he  having  been  in  a 
position  to  give  the  notice  of  motion  to  dismiss. — [The 
Chancellor.] 


Beamish  v.  Pomeroy. 

[March  29. 

Revivor — Infant  heir  of  plaintiff. 

Where  the  plaintiff  in  a redemption  suit  died  before  the  decree  pronounced 
had  been  drawn  up.  leaving  infants  his  real  representatives.  Held,  that 
before  an  application  to  revive  could  be  made,  the  decree  must  be  drawn 
up,  and  a guardian  ad  litem  appointed. 

This  was  a redemption  suit,  and  a decree,  as  reported  in 
Grant's  Chancery  Reports,  volume  VI.,  page  586,  had  been 
pronounced  in  favour  of  the  plaintiff,  but  before  any  decree 
was  drawn  up,  the  plaintiff*  died  intestate,  leaving  two 
infant  daughters,  his  co-lieiresses  at  law,  and  his  widow,  to 
whom  letters  of  administration  of  his  goods  and  chattels 
had  been  granted,  surviving  him. 

No  proceedings  having  been  taken  to  revive  on  behalf  of 
the  infants,  a petition  was  presented  by  the  defendant, setting 
forth  the  fact  of  the  bill  having  been  filed,  and  a decree 
having  been  pronounced.  That  the  plaintiff*  had  departed 
this  life  on  the  9th  January,  1858, intestate,  leaving  Margaret 
Ann  Beamish,  and  Catherine  Cecelia  Beamish,  infants,  his 
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children,  him  surviving;  also,  the  granting  of  letters  of 
administration  to  the  widow ; the  prayer  was,  that  the  suit 
might  be  revi  ved,  and  stand  in  the  same  plight  and  condition 
as  at  the  death  of  the  plaintiff ; and 

Crickmore  on  a former  day  asked  the  same  to  be  hated  by 
His  Lordship  the  Chancellor,  in  the  usual  way,  when  some 
doubt  being  entertained  as  to  the  proposed  mode  of  pro- 
ceeding, His  Lordship  took  time  to  look  into  the  practice, 
and  now  on  this  day, 

His  Lordship  stated  that  the  proper  mode  of  proceeding 
in  this  case  will  be,  to  draw  up  the  decree  that  was  pro- 
nounced during  the  lifetime  of  the  plaintiff ; and  a petition 
should  then  be  prepared  stating  succinctly  the  nature  of  the 
suit,  and  of  the  decree  pronounced,  which  petition  may  be 
hated  for  a day  sufficiently  distant  to  enable  the  defendant 
to  apply  for  the  appointment  of  a guardian  ad  litem  to  the 
infants ; the  defendant  becoming  as  it  were  plaintiff,  as 
would  have  been  the  case  under  the  old  practice  in  a bill 
hied  by  him  to  revive  the  suit ; the  petition  and  hat  must 
then  be  served  on  the  guardian  ad  litem , and  the  suit  will 

be  revived  if  no  cause  is  shewn  against  it. 

© 


Galbraith  v.  Armstrong. 

Revivor — Taking  account  after  death  of  defendant. 

In  a foreclosure  suit  an  account  of  principal  and  interest 
had  been  directed  to  be  taken  before  the  decree  was  drawn 
up ; before  this  was  done  the  defendant  died,  and  an  applica- 
tion was  now  made  by  the  plaintiff  to  be  at  liberty  to  take 
the  usual  account  upon  the  facts  stated  in  the  affidavit  of  the 
plaintiff  The  decree,  it  was  alleged,  would  bear  date  prior 
to  the  death  of  the  defendant,  and  as  the  bill  had  been  taken 
'pro  confesso  against  the  defendant,  the  account,  in  the  event 
of  his  being  still  alive,  would  have  been  proceeded  with 
behind  his  back,  the  orders  of  1853  providing  that  all  pro- 
ceedings after  a bill  has  been  taken  pro  confesso,  may  be 
taken  ex  parte ; but 

The  Chancellor — Drawing  up  a decree,  which  had  been 
previously  pronounced,  after  the  death  of  one  of  the  parties, 
is  a proceeding  that  would  be  clearly  regular  ; but  so  far  as 
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my  recollection  of  the  cases  goes,  I do  not  think  that  any 
authority  will  be  found  warranting  us  in  proceeding  to  take 
an  account  after  the  death  of  the  party  who  is  bound  to  pay. 
The  point,  however,  is  one  of  considerable  importance  to 
suitors,  and  perhaps  it  would  be  well  to  take  the  opinion  of 
the  full  court  upon  it. 


McDonald  v.  Dicaire. 

Security  for  costs — Judgebound  to  take  notice  of  territorial  division  of  Province. 

The  bill  in  this  cause  stated  the  plaintiff  to  be  resident  in 
the  parish  of  Rigaud,  in  the  county  of  Vaudreuil,  and  an 
application  had  on  a previous  day  been  made  by  Taylor 
for  an  order  for  security  for  costs ; a doubt  was  suggested 
whether  the  court  can  judicially  take  notice  that  Vaudreuil 
was  out  of  jurisdiction ; but  now 

The  Chancellor  — Thought  that  by  the  provincial 
statute  16  Victoria,  chapter  152,  the  whole  province  having 
been  set  off  into  territorial  divisions,  the  court  was  bound 
to  take  notice  of  such  sub-division  of  the  country  as  that 
act  makes,  and  that  therefore  the  security  for  costs  should 
be  given. 


Williams  v.  Atkinson. 

Order  giving  defendant  liberty  to  answer  not  acted  on — Pro  confesso. 

After  a decree  in  a foreclosure  suit  referring  it  to  the 
master  to  take  an  account  of  what  was  due,  the  defendant 
applied  to  set  aside  the  order  pro  confesso , and  subsequent 
proceedings ; and  permit  an  answer  to  be  filed,  which  was 
ordered  to  be  done  upon  the  defendant  paying  the  costs  of 
the  application,  and  putting  in  his  answer  within  two  weeks, 
in  default  the  decree  already  drawn  up  to  remain  in  force. 
No  action  having  been  taken  by  the  defendant  under  this 
order  for  several  wreeks,  Blevins,  for  the  plaintiff,  applied 
upon  notice  to  discharge  that  order  with  costs. — [The 
Chancellor  made  the  order  as  asked,  although  at  first 
doubting  any  necessity  therefor,  as  the  order  already 
drawn  up  declared  that  under  the  circumstances  which 
had  occurred,  the  decree  should  remain  in  force. 
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Peterborough  v.  Conger. 

[March  29. 

Evidence  of  wife  of  party  to  suit. 

Scmble,  that  by  statute  16  Victoria,  chapter  19,  the  wife  of  a party  to  a suit 
is  not  liable  to  be  called  as  a witness  by  a party  opposed  to  her  husband, 
although  the  husband  is,  but  if  she  consents  to  be  so  examined,  no 
persons  affected  by  her  evidence  can  object. 

This  was  a suit  instituted  by  the  Municipality  of  the  town 
of  Peterborough,  against  Wilson  S.  Conger,  and  Eleazer  H. 
Whitmarsh,  for  the  purpose  of  compelling  the  defendants, 
or  one  of  them,  to  refund  the  sum  of  about  £1500,  alleged 
to  have  been  retained  by  Conger,  upon  the  purchase  from 
Whitmarsh  of  certain  Municipal  Loan  Fund  Debentures. 
Conger  swore  in  his  answer,  and  afterwards  upon  his  exami- 
nation before  the  court,  that  he  had  paid  the  whole  of  the 
alleged  surplus  or  profit  of  about  £1500  to  Whitmarsh ; 
Whitmarsh  in  the  same  way,  and  as  positively,  swore  that  he 
had  received  about  one  half  of  the  sum  claimed,  and  no  more 
from  Conger  in  any  way.  After  the  evidence  had  been  con- 
cluded, and  the  cause  ripe  for  hearing,  an  application  was 
made  by  Hector  on  behalf  of  the  plaintiffs  for  liberty  to 
examine  Mrs.  Whitmarsh  as  a witness  in  the  cause,  whose 
evidence  it  was  sworn  had  been  discovered  after  the  exami- 
nation had  been  closed.  The  evidence  which  it  was  stated 
Mrs.  Whitmarsh  would  be  able  to  give  referred  to  a conver- 
sation alleged  to  have  taken  place,  in  her  presence,  between 
Conger  and  her  husband  ; the  nature  and  effect  of  which  is 
stated  in  the  judgment. 

Doyle,  for  Conger,  contra. 

Spragge,  V.  C. — The  plaintiffs  apply  for  leave  to  examine 
the  wife  of  defendant  Whitmarsh,  in  order  to  give  evidence 
of  what  passed  atan  interview  between  the  defendant  Conger 
and  her  husband  and  herself,  in  relation  to  a transaction  as 
to  which  her  husband  and  the  defendant  Conger  have  upon 
their  examination  given  conflicting  accounts. 

The  tendency  of  the  evidence  proposed  to  be  given  by  the 
wife,  is  to  shew  that  her  husband  received  from  the  defendant 
Conger  some  seven  or  eight  hundred  pounds  of  the  moneys 
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of  the  plaintiffs,  less  than  Conger  states  that  he  paid  to  him, 
and  for  which  he  took  his  receipt ; and  consequently,  assu- 
ming that  Whitmarsh  is  a proper  party,  and  liable  to  the 
plaintiffs  in  respect  to  the  moneys  received  by  him  (which 
must  be  taken  to  be  the  case  as  regards  the  plaintiffs,  who 
make  this  application,)  the  tendency  of  the  wife’s  evidence 
would  be  to  relieve  her  husband  from  accountability  to  the 
plaintiffs  to  the  amount  to  which  I have  referred.  The 
plaintiffs  say  that  the  effect  of  the  proposed  evidence  would 
be  to  shew  collusion  between  Whitmarsh  and  the  plaintiffs’ 
agent,  Conger,  and  would  therefore  be  against  her  husband, 
but  if  the  fact  of  collusion  is  established  otherwise,  the  ten- 
dency oft  he  proposed  evidence  would  simply  be,  to  relieve 
Whitmarsh  from  accountability  for  so  much  money.  I do 
not  say  that  any  collusion  between  Whitmarsh  and  Conger 
has  been  proved,  but  the  plaintiffs  had  closed  the  case,  and 
set  down  the  cause  for  hearing,  retaining  Whitmarsh  as  well 
as  Conger  as  defendants,  before  this  application  was  made. 

It  was  argued  before  me  that  it  was  immaterial  whether 
the  proposed  evidence  of  the  wife  is  for  or  against  her 
husband,  but  the  proviso  to  the  1st  section  of  16  Yic., 
ch.  19,  is  very  different  from  the  14th  and  15th  Yic., 
ch.  66.  It  is : “ That  the  wife  of  the  party  to  any  suit 
or  proceeding,  named  in  the  record,  shall  not  be  liable 
to  be  examined  as  a witness  by  or  at  the  instance  of 
the  opposite  party.”  This  follows  a proviso  that  parties 
to  the  record,  and  those  substantially  in  that  position,  or  the 
wife  or  husband  of  such  party,  shall  not  be  called  as  witnesses 
on  their  own  behalf ; but  that  “such  party  may  in  any  civil 
proceeding  be  called  and  examined  as  a witness  in  any  suit 
or  action  at  the  instance  of  the  opposite  party.”  Taking 
the  whole  clause  together,  it  would  seem  that  a party  to  a 
cause  is  liable  to  be  examined  as  a witness  by  an  opposite 
party,  but  that  his  wife  is  not  liable  to  be  so  examined.  It 
does  not  follow  that  if  she  consent  to  be  so  examined,  any 
persons  who  may  be  affected  by  her  evidence  can  object 
to  it. 

Here  the  plaintiffs  desire  to  examine  the  wife  of  one  of 
two  defendants  upon  the  point  to  which  I have  adverted  ; 
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neither  the  husband  nor  the  wife  objects  ; the  husband  com- 
municated to  his  own  solicitor  the  facts  in  connexion  with  the 
proposed  evidence,  and  the  wife  has  made  an  affidavit  in 
support  of  the  application.  The  doubt  may  be  whether  this 
application  is  not  in  fact  the  application  of  the  husband 
rather  than  of  the  plaintiffs ; but  it  is  made  by  the  plaintiffs, 
through  their  own  solicitor  ; and  I cannot  say  that  they 
have  not  a right,  apart  from  circumstances  to  which  I will 
advert  presently,  to  use  the  evidence  of  the  wife  of  one  defend- 
ant to  fix  the  other  defendant  with  the  retention  in  his  hands 
of  a portion  of  these  moneys,  although  the  effect  may  have 
been  to  relieve  the  husband  of  the  witness  from  accounta- 
bility for  the  same  moneys ; the  question  in  such  a case,  I 
apprehend,  will  be  one  of  credibility,  not  of  competency. 

But  assuming  the  wife  to  be  a competent  witness,  it  is 
another  question  whether  her  evidence  ought  to  be  admitted 
now,  and  I confess  that  I do  not  think  it  would  be  a sound 
exercise  of  discretion  to  admit  the  evidence  of  Mrs.  Whit- 
marsh  upon  the  point  proposed,  at  this  stage  of  the  proceed- 
ings ; and  if  the  proposed  evidence  was  that  of  a son,  or 
other  person  deeply  interested  in  the  reputation,  and  pecuni- 
ary means  of  Mr.  Whitmarsh,  I think  I should  be  against 
its  admission.  If  such  a witness  had  been  present  for  exami- 
nation at  the  same  time  as  the  other  witnesses,  care  would 
have  been  taken  that  the  evidence  of  the  one  should  not 
be  given  in  the  presence  of  the  other,  and  that  no  communi- 
cation should  pass  between  them  until  the  evidence  of  both 
had  been  given.  It  is  now  proposed  to  make  the  wife  a 
witness,  after  seeing  what  evidence  had  been  given  by  her 
husband,  and  what  by  Conger,  and  with  the  most  powerful 
motives  that  can  well  be  conceived,  to  give  evidence  in  one 
particular  way.  To  admit  evidence  of  a particular  witness, 
or  as  to  a particular  fact  after  the  general  evidence  has  been 
closed,  is  always  looked  upon  as  very  objectionable,  as  open 
to  great  abuse,  and  as  placing  the  party  against  whom  the 
evidence  is  intended  to  be  used  at  a great  disadvantage  ; 
and  these  objections,  it  is  obvious,  apply  with  two-fold 
force  to  the  evidence  now  offered. 

There  is  yet  a further  objection  to  the  proposed  evidence  ; 
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that  it  is  of  alleged  admissions,  made  by  Conger,  in  the 
course  of  conversation  ; a sort  of  evidence  frequently  com- 
mented upon  by  judges  as  extremely  unsatisfactory.  Both 
Conger  and  Whitmash,  who  have  each  made  an  affidavit, 
agree  that  there  was  such  an  interview,  and  that  Whitmarsh 
and  his  wife  endeavoured  to  persuade  Conger  to  give  up  the 
receipt,  hut  as  to  the  rest  they  differ,  Mr.  Conger  denying 
explicitly  the  truth  of  the  alleged  admissions.  Considering, 
then,  the  nature  as  well  as  the  source  of  the  proposed  evidence, 
and  the  time  and  circumstances  under  which  it  is  proposed 
to  be  given,  I think  it  ought  not  now  to  be  admitted,  and 
that  the  application  should  be  refused  with  costs. 


Dix  v.  Jarman. 

[April  6. 

Guardian  ad  litem. 

The  guardian  ad  litem  to  an  infant,  has  no  authority,  after  the  object  of  the 
suit  has  been  accomplished,  to  act  for  the  infant  in  investing  any  funds 
for  the  infant. 

In  this  suit  proceedings  had  been  instituted  by  a mort- 
gagee against  the  infant  heirs  of  the  mortgagor,  for  the  pur- 
pose of  foreclosing  the  mortgage.  At  the  hearing  the  court 
ordered  the  mortgage  estate  to  be  sold,  which  was  accord- 
ingly  done,  and  realized  a sum  sufficient  to  pay  the  mort- 
gage money,  interest  and  costs,  and  leave  a balance  to  the 
credit  of  the  defendants. 

CricTcmore,  who  had  been  appointed  guardian  ad  litem  to 
the  infants,  under  section  5 of  the  XIII.  of  the  orders  of 
1853,  moved  for  an  order  to  invest  the  sum  thus  remaining 
to  their  credit ; but 

The  Chancellor. — This  was  a foreclosure  suit, the  defen- 
dants are  infants,  and  one  of  the  solicitors  was  appointed 
guardian  ad  litem  at  the  instance  of  the  plaintiff.  The 
property  was  sold,  and  the  surplus,  after  payment  of  the 
mortgage  debt,  was  paid  into  court  to  the  credit  of  the  infants. 
This  is  an  application  by  the  guardian  ad  litem  to  have  that 
fund  invested.  I cannot  accede  to  the  application.  The 
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guardian  ad  litem  has  no  authority  to  make  it.  He  was 
appointed  to  protect  the  interests  of  the  infants  in  the  suit, 
at  the  instance  of  the  plaintiff,  and  to  enable  him  to  obtain 
the  relief  to  which  he  was  entitled.  But  that  having  been 
accomplished,  the  authority  of  the  guardian  ad  litem  has 
ceased.  He  was  appointed  to  protect  the  infants  in  that 
suit,  but  not  to  deal  with  their  property  subsequently.  The 
court  has  not  power  to  appoint  a solicitor  guardian  for  any 
such  purpose.  Suppose  the  infants  to  apply  the  day  after 
the  investment  of  the  fund  to  have  the  money  paid  to  them, 
or  applied  to  their  benefit,  what  answer  could  I make  to  such 
an  application?-  Would  it  be  a reasonable  answer  to  say 
that  I had  allowed  the  fund  to  be  withdrawn  at  the  instance 
of  a person  who  had  no  authority  from  them — who  had  not 
been  appointed  their  guardian — who  for  the  present  purpose 
must  be  considered  a mere  stranger  ? For  these  reasons  I 
must  refuse  the  application. 


The  Great  Western  Railway  Company  v.  The 
Desjardins  Canal. 


Order  to  elect. 


[April  G. 


A defendant  is  not  entitled  to  an  order  calling  upon  the  plaintiff  to  elect 
whether  he  will  proceed  in  this  court  cr  at  law,  until  after  he  has  answered 
the  bill;  and  a demurrer  is  not  such  a proceeding  as  will  entitle  the 
defendant  to  the  order. 

In  this  case  a demurrer  had  been  filed,  and  subsequently 
the  defendants  obtained,  upon  precipe,  the  usual  order  for 
the  plaintiffs  to  elect  whether  they  would  proceed  in  this 
court  or  at  law,  it  being  alleged  that  he  was  proceeding  in 
both  courts  for  the  same  cause  of  action. 

D.  G.  Boulton  now  moved  for  an  order  to  discharge  the 
order  to  elect  which  had  been  so  obtained,  on  the  ground 
that  the  defendant  not  having  answered  the  bill  he  was 
not  entitled  to  the  order  he  had  taken  upon  precipe,  the 
well  established  rule  being,  that  until  the  defendant  has 
fully  answered  the  bill,  he  has  no  right  to  put  the  plaintiff 
to  his  election — Fisher  v.  Mee,  3 Mer.  45. 

Strong,  contra.  Under  the  practice  which  formerly 
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obtained  in  Chancery,  the  defendant  in  answering  the 
plaintiff’s  bill,  was  bound  to  make  discovery,  and  therefore 
before  taking  an  order  to  elect,  he  was  bound  to  have  fully 
answered  : by  the  new  orders,  however,  the  defendant  is  not 
bound  to  make  any  discovery  by  answer,  and  therefore  the 
rule  referred  to  does  not  apply  to  the  present  practice.  He 
referred  to  the  anonymous  case  in  Mosley,  304,  and  Carwick 
v.  Young,  2 Swans,  243. 

The  Chancellor. — The  order  to  elect  must  be  discharged. 
The  defendant  put  in  a demurrer  to  the  plaintiff’s  bill  in 
December  last,  and  on  the  24th  March,  before  the  demurrer 
had  been  argued,  and  before  any  answer  had  been  filed,  they 
obtained,  as  of  course,  the  usual  order  to  elect.  Now  it  is 
clearly  settled,  I apprehend,  that  a defendant  has  no  right 
to  such  an  order  until  he  has  filed  a full  answer.  That  was 
decided  by  Lord  Nottingham,  in  the  Anonymous  case 
referred  to  in  1 Ves.  103,  where  an  order  to  elect  was  dis- 
charged: “for  that  it  was  allowed  before  the  defendant  had 
answered.”  And  the  rule  is  clearly  stated  by  Lord  King,  in 
Jones  v.  The  Earl  of  Strafford,  3 P.  W.  90;  when  over- 
ruling a plea  as  amounting  only  to  an  allegation  that  there 
was  another  action  for  the  same  cause  in  another  court,  he 
observes  : “ that  the  plaintiff  ought  to  make  his  election  in 
what  court  he  would  sue, which  election  no  plaintiff' isboand 
to  make  until  the  defendant  has  answered .”  Sir  John 
Leach  acted  upon  these  casps  in  Brown  v.  Poyntz,  3 Mad. 
24,  where  we  find  the  rule  and  the  reason  of  it  clearly  stated. 
He  says  : “The  plaintiff  is  entitled  to. a complete  answer 
before  he  can  be  put  to  his  election,  for  it  may  be  that  until 
he  has  a complete  answer  he  cannot  decide  in  which  court  it 
will  be  most  advisable  he  should  prosecute  his  claim.”  And 
in  Coupland  v.  Bradock,  5 Mad.  14,  the  same  learned  judge 
observes : “ a party  is  certainly  entitled  to  a full  answer 
before  he  can  be  compelled  to  elect.”  Fisher  v.  Mee,  cited 
upon  the  argument  of  the  motion  is  a clear  authority  for  the 
same  point.  The  rule  to  which  I have  referred  was  not 
questioned  in  that  case.  But  the  defendant  having  put  in  a 
plea  and  answer,  the  argument  was  that  he  had  answered 
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within  the  meaning  of  the  bill.  But  Lord  Eldon  said : “It 
is  impossible  to.  say  that  a plea  and  answer  is  an  answer 
within  Jhe  meaning  of  the  rule”  What  rule  ? Why  the 
rule  to  which  I have  already  adverted,  that  a defendant  has 
no  right  to  an  order  to  elect  until  he  has  answered,  (a)  For 
these  reasons  I am  of  opinion  that  the  order  in  question 
must  be  discharged  with  costs. 


McDuffie  v.  McDuffie. 

[April  7. 

Sale  of  lands  in  default  of  payment. 

A decree  had  been  pronounced  in  favour  of  the  plaintiff, 
with  costs,  declaring  him  entitled  to  maintenance  out  of 
certain  lands,  and  directing  him  to  be  paid  the  amount  found 
due,  or  in  default  a sale.  In  drawing  up  the  decree,  costs 
as  between  solicitor  and  client  were  ordered  to  be  paid 
to  the  plaintiff;  and  default  having  been  made  in  pay- 
ment of  the  amount  found  due,  Cattenach  for  plaintiff  now 
moved  for  an  order  absolute  to  sell  the  lands  in  question. 
The  Chancellor,  under  the  circumstances,  refused  the 
application. 


Craig  v.  Craig. 


A Union y. 


[April  12. 


This  was  a suit  for  alimony.  The  defendant  having 
signed  a consent  to  an  order  being  made  directing  him  to 
pay  the  plaintiff  a certain  sum  for  alimony,  a motion  was 
now  made  by  J.  B.  Davis  for  an  order  in  terms  of  the  con- 
sent; but,  The  Chancellor. — If  this  order  were  made  as 
consented  to,  it  -would  amount  in  reality  to  a decree  in  the 
caused : the  matter  must  be  brought  before  the  full  court. 


(a)  And  see. section  20  of  the  16th  of  the  English  orders  of  May,  1845, 
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McKechnie  v.  McKechnie. 

[April  14. 

Mortgagor — Mortgagee,. 

This  was  a suit  for  foreclosure  and  sale  brought  by  the 
mortgagees  residing  in  Scotland,  the  defendants  then  being 
resident  in  this  country.  Since  proceedings  had  been  insti- 
tuted the  defendants  had  removed  from  the  province,  two 
being  resident  in  England,  and  another  in  California. 

The  amount  found  due  had  not  been  paid  at  the  time  and 
place  appointed,  and  W.  Davis  now  moved  for  an  absolute 
order  to  sell.  There  was  no  affidavit  of  non-payment  by  the 
plaintiffs,  but  the  agent  in  this  province  negatived  the 
payment.  » 

The  Chancellor.— The  final  order  has  been  granted  in 
some  cases  where  the  plaintiffs  were  resident  out  of  this 
country,  and  the  mortgagors  were  within  the  jurisdiction^ 
upon  production  of  the  affidavit  of  the  agent,  shewing  that 
the  money  had  not  been  paid,  and  that  the  agent  had  had 
the  entire  management  of  the  transaction  ; but  in  this  case, 
the  plaintiffs  and  some  of  the  defendants  being  both  resident 
in  Great  Britain,  nothing  would  be  more  reasonable  if  the 
defendants  desired  to  pay,  than  that  they  would  have  done 
so  there.  I think  an  affidavit  from  the  plaintiffs  must  be 
produced,  but  I would  suggest  that  a safer  mode  of  proceed- 
ing would  be  to  serve  the  defendants  in  England,  with  a 
notice  of  motion  for  the  order  now  asked. 


Cameron  v.  Lynes. 

[April  28. 

Foi'ectosure — Parties. 

A mortgagee  filed  a bill  of  foreclosure  against  the  mortgagor  alone,  and 
seven  months  after  the  final  order  of  foreclosure  had  been  pronounced 
the  mortgagor  moved  to  set  the  order  aside  on  the  ground  that  several 
mesne  incumbrancers  had  not  been  made  parties  either  before  decree,  or 
in  the  Master’s  office.  The  application  was  refused  with  costs. 

On  a former  day  Fitzgerald  for  the  defendant,  moved 
upon  notice  for  an  order  to  set  aside  the  final  decree  of  fore- 
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closure  in  this  cause,  under  the  circumstances  stated  in  the 
judgment. 

Bennett,  contra. 

Esten,  Y.  C. — This  was  an  application  by  the  defendant, 
a mortgagor  to  set  aside  a final  order  of  foreclosure  pro- 
nounced against  him,  on  the  ground  that  there  was  incum- 
brancers who  had  not  been  made  parties  to  the  suit,  either 
before  the  hearing,  or  in  the  master’s  office.  The  bill  was 
filed  against  the  mortgagor  alone,  and  it  was  taken  pro  con- 
fesso  against  him.  He  did  not  appear  at  the  hearing,  nor 
did  he  appear  in  the  master’s  office,  and  object  any  want  of 
parties.  The  final  order  of  foreclosure  was  pronounced  as 
long  ago  as  September,  1858,  and  this  application  is  not 
made  until  April,  1859.  Under  the  former  practice  of  the 
Court,  if  a bill  of  foreclosure  were  filed  against  a mortga- 
gor alone,  and  there  were  mesne  encumbrancers,  the  mort- 
gagor might  object  to  the  suit  for  want  of  parties,  and  the 
plaintiff  was  obliged  to  add  the  mesne  encumbrancers  as 
parties  to  the  suit.  Bishop  of  Winchester  v.  Beavor,  3 Yes. 
316.  Under  the  present  practice  a bill  of  foreclosure  may  be 
filed  against  a mortgagor  alone,  and  the  defendant  cannot 
object  to  the  suit  for  want  of  parties.  At  the  hearing  the 
mortgagee  may  take  a decree  against  the  mortgagor  alone, 
but  I apprehend  that  the  mortgagor,  whether  the  bill  has 
been  taken  pro  confesso  against  him  or  not,  may  appear  and 
object  that  there  arebther  mesne  incumbrancers,  and  in  this 
case  I think  that  the  court  will  direct  an  enquiry  as  to  mesne 
incumbrancers.  When  in  the  master’s  office,  in  like  manner 
the  mortgagor  may  appear  and  object  the  want  of  parties, 
and  in  this  case  I apprehend  the  master  will  cause  the 
other  incumbrancers  to  be  made  parties,  and  if  they  desired 
to  avail  themselves  of  their  rights,  they  will  apply  to  vary 
the  decree,  if  not  they  will  be  foreclosed,  and  in  either  case 
the  mortgagee  will  be  protected  from  future  litigation. 
But  if  the  mortgagor  does  not  appear  in  the  master’s  office 
and  make  the  objection,  then  it  seems  to  me,  that  as  the 
mortgagee  might  have  taken  a decree  against  the  mort- 
gagor alone  at  the  hearing,  so  he  may  waive  the  enquiry 
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in  the  master’s  office,  and  that  under  such  circumstances 
the  mortgagor  who  has  not  raised  the  objection  either  at 
the  hearing  or  in  the  master’s  office,  cannot  after  the  order 
of  final  foreclosure  has  been  pronounced  apply  to  the 
court,  in  the  absence  of  any  special  circumstances  warrant- 
ing a departure  from  the  ordinary  practice,  to  discharge  it- 
Nor  can  this,  course  be  attended  with  any  inconvenience 
either  to  the  incumbrancers  or  to  purchasers.  A purchaser 
from  the  mortgagee  would  be  obliged  to  ascertain  that  all 
necessary  parties  had  been  before  the  court,  and  for  that 
purpose  to  search  the  registry  before  completing  the  pur- 
chase, whether  an  immediate  decree  were  taken  at  the 
hearing,  or  an  enquiry  were  ordered,  and  in  the  latter  case, 
whether  the  enquiry  were  prosecuted  or  waived.  He  would 
therefore,  in  such  a case  know  that  there  were  incumbran- 
cers who  were  not  bound  by  the  decree.  And  these  in- 
cumbrancers would  be  safe,  because  they  would  not  be 
bound,  and  might  institute  a suit  for  redemption  at  any 
time  within  the  period  allowed  by  law.  I think,  too,  that 
if  such  an  application  could  be  entertained  at  all,  it  would 
be  too  late  after  the  expiration  of  seven  months  from  the 
date  of  the  order  of  final  foreclosure.  I think  the  applica- 
tion should  be  refused  with  costs. 


Wilson  v.  Switzer. 

[May  2. 

A ward — A ttachment. 

Where  it  is  necessary  to  enforce  performance  of  an  award,  the  proper  mode 
of  doing  so  is  to  serve  an  order  that  the  party  do  within  a time  therein  to 
be  limited,  perform  the  award ; which  order  must  be  endorsed  with  the 
notice  required  by  the  46th  of  the  orders  of  1853.  An  attachment  issued 
for  non-performance  of  an  award,  when  no  such  order  had  been  served, 
was  set  aside  with  ccsts  ; although  an  order  making  the  award  an  order 
of  the  court  with  such  notice  endorsed,  had  been  duly  served. 

This  was  a motion  by  Blevins  to  discharge  the  plaintiff 
from  the  custody  of  the  sheriff  of  the  counties  of  York  and 
Peel,  where  he  was  confined  upon  an  attachment  for  non- 
performance of  an  award ; the  facts  are  clearly  stated  in 
the  judgment,  which  was  delivered  by 

Esten,  Y.  C. — In  this  case  an  order  of  reference  was 
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pronounced  on  the  12th  November,  1857,  under  which  an 
award  was  duly  made.  On  motion  upon  notice  this  award 
was  made  an  order  of  court  by  order  dated  3rd  December, 
1858.  Service  was  effected  of  this  order,  and  upon  non- 
compliance  with  its  requirements,  an  attachment  issued  upon 
praecipe,  upon  which  the  plaintiff  has  been  arrested,  and  is 
in  prison.  The  object  of  this  application  is  to  discharge  this 
attachment  for  irregularity,  and  I think  it  ought  to  be  granted 
with  costs.  When  an  order  of  reference  is  made  under  the 
statute,  the  course  to  be  pursued  for  compelling  obedience  to 
the  award  is  prescribed  by  the  statute  itself.  When  an  order 
of  reference  is  made  in  a suit,  as  this  is,  the  award  may  be 
enforced  according  to  the  general  practice  of  the  court.  The 
course  is  to  obtain  an  order  upon  notice,  that  the  party  do 
perform  the  award,  which  notice  must  specify  the  acts  to  be 
performed.  The  order  should  limit  a certain  time  after 
service,  within  which  the  required  acts  are  to  be  per- 
formed, and  on  non-compliance,  may  be  enforced  in  the 
same  way  as  any  other  order  of  the  court.  In  this  case 
the  award  was  made  an  order  of  court,  which  appears  to 
be  unnecessary,  (Russell  on  awards,  555;)  but  no  order  was 
made  that  the  party  should  perform  the  award,  and  one 
question  may  be,  whether,  an  order  making  an  award  an 
order  of  court  is  equivalent  to  an  order  that  the  party  do 
perform  the  award.  I think  it  is  not.  The  two  orders  are 
different  things  ; the  respective  notices  are  not,  or  need  not 
be  the  same ; and  a party  whose  liberty  is  to  be  affected 
has  a right  to  claim  a strict  compliance  with  the  practice,  in 
order  that  he  may  know  exactly  the  position  in  which  he 
stands*  But  supposing  the  order  making  the  award  an 
order  of  court  equivalent  to  an  order  that  the  party  do  per- 
form the  award,  did  the  order  in  question  sufficiently  comply 
with  the  requirements  of  the  46th  of  the  general  orders  of 
this  court,  which  directs  that  every  order  shall  limit  a time 
after  service  for  the  performance  of  the  acts  commanded  to 
be  done.  This  order  limits  no  time  after  service.  As  to 
Brocker  it  limits  no  time  at  all,  and  as  to  S.  Wilson  the  only 
limitation  is  the  one  contained  in  the  award.  For  these 
reasons  I think  this  attachment  was  irregular,  and  ought 
to  be  discharged  with  costs. 


46 


CHAMBERS  REPORTS. 


Thomas  v.  Torrance. 

Production  of  deed — Amendment  Multifariousness. 


[June  7. 


To  a bill  filed  by  one  co-partner  against  another  seeking  to  set  aside  a 
marriage  settlement  as  having  been  made  by  the  settler  at  a time  when 
he  was  insolvent,  the  trustees  and  cestuis  que  trust  of  the  settlement,  are 
necessary  parties,  as  they  are  entitled  to  have  the  accounts  of  the  part- 
nership taken,  and  assets  thereof  applied  in  exoneration  of  the  settled 
lands. 

This  was  a suit  by  one  Thomas,  against  Henry  Torrance, 
alleging  the  insolvency  of  the  co-partnership  which  had 
existed  between  the  parties,  and  seeking  to  set  aside  the 
deed  of  settlement  made  by  Torrance  after  the  formation  of 
the  partnership,  and  at  a time  when  the  defendant,  it  was 
alleged,  was  insolvent.  A motion  had  on  a previous  occasion 
been  made  to  compel  the  production  of  this  instrument,  but 
thakwas  opposed,  and  successfully,  on  the  ground  that  to  any 
suit  to  impeach  this  deed  the  trustees,  and  also  the  cetuis 
que  trust  should  be  parties.  A motion  was  afterwards 
made  by  McGregor  on  behalf  of  the  plaintiff  for  an  order  to 
amend  by  making  those  parties  defendants  to  the  cause. 
Cattanach,  contra,  objected  that  if  the  bill  were  amended  in 
the  manner  proposed,  it  would  be  rendered  open  to  demurrer 
for  multifariousness,  referring  to  Salvidge  v.  Hyde,  Jac.  151. 


Esten,  V.  C. — I have  read  the  papers,  and  consulted 
the  case  of  Salvage  v.  Hyde,  cited  by  Mr.  Cattanach , and 
I think  this  application  should  be  granted  on  proper  terms. 
I do  not  think  that  the  bill  will  be  rendered  multifarious  by 
the  proposed  amendment.  The  parties  interested  under  the 
settlement  have  an  interest  in  the  accounts  of  the  partner- 
ship, and  a right  to  have  them  taken.  Supposing  the  settle- 
ment a fraud  upon  creditors,  it  is  binding  upon  Mr.  Torrance, 
and  in  any  suit  that  might  be  instituted  to  set  it  aside  the 
parties  interested  under  it  would  have  a right  to  have  all  the 
accounts  of  the  partnership  taken,  and  the  assets  realised 
and  applied  to  the  satisfaction  of  the  debts  in  order  to 
exonerate  the  settled  lands.  I therefore  think  that  these 
parties  cannot  object  to  the  bill  as  multifarious,  if  amended 
as  proposed.  There  is  another  point  which  was  not  taken  in 
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argument:  the  objection  to  the  settlement  is  that  it  is  a fraud 
upon  creditors.  Is  Mr.  Thomas  a creditor  entitled  to  make 
this  objection,  and  is  he  in  a position  to  do  so?  In  general  a 
creditor  cannot  impeach  a settlement  until  he  has  obtained 
judgment  for  his  debt.  In  the  present  case  Mr.  Thomas 
cannot  anticipate  that  the  assets  will  be  insufficient  to  satisfy 
the  debts ; that  the  partners  will  be  ordered  to  pay  the 
deficiency ; that  he  will  be  obliged  to  pay  more  than  his 
share,  and  will  be  hindered  from  recovering  it  from  Mr. 
Torrance  by  this  settlement.  I think,  however  improbable 
such  a case  may  appear,  if  it  really  occurs,  Mr.  Thomas 
would  be  a creditor  enabled  to  impeach  the  settlement,  and 
as  if  he  were  compelled  to  wait  until  he  should  be  in  the 
situation  I have  described,  property  might  be  placed  beyond 
his  reach,  I think  he  might  be  considered  to  be  in  a position 
to  make  the  objection.  The  form  of  the  settlement  is  now 
under  judicial  consideration,  and  probably  a power  of  sale 
may  be  introduced  into  it,  under  which  the  property  may  be 
alienated,  under  such  circumstances  as  to  defeat  the  plaintiff’s 
remedy.  It  may  be,  and  indeed  has  been,  urged  that  the 
case  intended  to  be  presented  by  this  amendment  is  highly 
improbable,  that  this  is  an  antenuptial  settlement,  founded 
therefore  on  valuable  consideration,  and  that  to  impeach  it 
successfully  it  must  be  shewn  that  the  wife  or  the  trustees 
participated  in  the  fraud  imputed  to  Mr.  Torrance.  This  is 
an  argument  of  great  weight,  but  at  the  same  time  I should 
not  like  to  take  upon  myself  the  responsibility  of  excluding 
this  amendment,  especially  in  a case  where  the  plaintiff  has 
by  his  own  voluntary  act  brought  the  suit  to  a hearing  on 
motion  for  decree,  thereby  evincing  a desire  to  expedite  its 
decision,  and  had  he  taken  the  ordinary  course  the  cause 
could  not  have  been  heard  before  the  time  at  which  it  may 
be  heard  now.  U pon  the  whole,  I think  that  the  application 
should  be  granted  upon  the  terms  of  paying  the  costs  of 
this  application,  and  of  the  motion  for  decree  so  far  as  it 
has  gone. 
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Manley  v.  Williams. 

Security  for  costs. 


[June  15. 


Where  a suit  is  brought  in  this  court  to  restrain  proceedings  at  law,  the 
plaintiff  will  not  be  ordered  to  give  security  for  costs,  though  resident 
out  of  the  jurisdiction ; and  that,  too,  notwithstanding  the  bill  may  ask 
for  relief  other  than  the  injunction. 


This  was  an  application  by  Blevins  for  an  order  for  security 
for  costs,  on  the  ground  that  the  plaintiff  was  resident  out  of 
the  jurisdiction.  G.  D.  Boulton  contra,  cited  Vincent  v. 
Hunter,  5 Hare,  32 ; Watteeu  v.  Billam,  3 DeG.  & S.  516,  to 
shew  that  where,  as  in  this  case,  the  bill  is  filed  to  restrain 
proceedings  at  law,  the  plaintiff,  although  resident  abroad, 
will  not  be  required  to  give  security  for  costs,  and  the  fact 
that  the  bill  prays  other  relief  besides  the  injunction,  will 
not  entitle  the  defendant  to  this  order. 


Esten,  V.  C.-— This  being  a suit  to  restrain  proceedings 
at  law,  the  plaintiff  cannot  be  required  to  give  security  for 
costs. 


White  v.  White. 

Security  for  costs. 


June  20. 


The  recent  act  [22  Vie.  ch.  33),  has  effected  a material  change  in  the  prac- 
tice of  this  court  as  to  granting  or  refusing  security  for  costs.  The  fact 
that  the  plaintiff  has  not  any  fixed  place  of  abode  within  the  province  will1 
not  be  sufficient  to  warrant  an  order  for  that  purpose  where  it  is  shewn 
that  he  has  property  within  the  jurisdiction. 


This  was  an  application  by  S.  Blake,  for  an  order  requir- 
ing the  plaintiff  to  give  security  for  costs  on  the  grounds 
stated  in  the  judgment  of 


Esten,  V.  C. — This  is  an  application  for  security  for  costs, 
on  the  ground  that  the  plaintiff  has  no  fixed  place  of  abode. 
It  appears  from  the  affidavits  that  the  plaintiff  is  the  mate  of 
a vessel  navi  gating  lakes  Erie  and  Ontario  between  American 
and  Canadian  ports  during  the  season  of  navigation ; and 
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that  during  the  winter  months  he  resides  on  a farm  belong- 
ing to  him  within  this  province.  I think  the  application 
ought  to  be  refused  with  costs. 

I consider  the  law  or  practice  on  this  point  a good  deal 
affected  by  the  late  alterations  in  the  law.  Hitherto  it  has 
been  a matter  of  great  importance  to  a defendant  that  the 
plaintiff  should  have  a fixed  place  of  abode  within  the 
jurisdiction.  This  was  the  case  both  at  law  and  in  equity  ; 
at  law,  because  -originally  the  body  could  be  taken  in  ex- 
ecution if  all  other  means  failed ; in  equity,  because  the 
first  step,  and  an  indispensable  one,  was  the  personal  ser- 
vice of  a subpoena  for  costs,  followed  by  an  attachment,  at- 
tachment with  proclamations,  commission  of  rebellion  and 
sequestration.  Latterly  in  this  province,  personal  service 
of  the  decree  or  order  has  been  substituted  for  service  of 
the  subpoena  for  costs. 

It  is  obvious  that  under  these  circumstances,  when  the 
plaintiff  was  resident  out  of  the  jurisdiction  or  had  no  fixed 
place  of  abode  within  it,  the  defendant,  if  the  bill  was  dis- 
missed with  costs,  or  costs  were  ordered  to  be  paid  to  him 
in  the  course  of  the  cause,  was  without  remedy,  because 
personal  service  of  the  subpoena  or  decree  was  essentially 
necessary*  But  this  is  all  changed  by  the  new  law.  No 
man  is  now  liable  in  his  person  for  costs  ; no  personal  ser- 
vice is  necessary  for  the  recovery  of  costs.  The  moment  a 
decree  or  order  is  made  for  the  payment  of  costs;  the 
party  entitled  can  issue  his  fieri  facias , and  writ  of  seques- 
tration and  enforce  his  registered  decree  wherever  the 
party  liable  may  be,  provided  he  has  property ; and  if  he 
has  no  property  he  is  without  remedy,  whether  he  is  within 
the  jurisdiction  or  not.  The  true  ground  for  granting  secu- 
rity for  costs  now  should  be,  not  that  the  plaintiff  has  no 
fixed  place  of  abode  within  the  jurisdiction ; but  that  he 
has  no  property.  Should  an  application  be  allowed  on  this 
ground?  I think  not.  The  consequence  would  be  that 
every  suit  would  be  commenced  with  an  expensive  litiga- 
tion— a certain  evil  for  an  uncertain  good.  I would  still 
entertain  applications  for  security  for  costs  in  cases  where 
the  plaintiff  has  no  fixed  place  of  abode  within  the  juris- 
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diction ; when  that  fact  is  attended  with  circumstances 
raising  a presumption  that  he  has  no  property,  or  not  suffi- 
cient property  for  the  payment  of  his  debts.  In  the  pre- 
sent case  no  such  presumption  arises.  The  plaintiff  is  per- 
manently resident  during  the  winter  months,  and  only 
removes  from  place  to  place  at  other  times,  in  the  pursuit  of 
an  honest  occupation,  which  is  incompatible  indeed  with  a 
permanent  residence  in  any  particular  place,  but  is  perfectly 
consistent  with  the  possession  of  property. 


Campbell  v.  Ferris. 

Discharging  order  for  dismissed  bill. 

After  an  order  dismissing  a bill  for  want  of  prosecution  had  been  obtained 
upon  notice,  the  plaintiff  applied  to  discharge  that  order,  alleging  his  in- 
tention  of  prosecuting  the  suit,  and  that  he  had  not  received  any  personal 
notice  of  the  motion  to  dismiss.  The  application  was  granted  upon  pay- 
ment of  costs,  and  the  terms  of  paying  into  court  certain  instalments 
claimed  to  be  due  the  defendant. 

In  this  case  an  order  to  dismiss  for  want  of  prosecution 
had  been  obtained  upon  notice.  Afterwards  C.  CricJcmore, 
for  the  plaintiff,  applied  to  discharge  that  order  on  the 
grounds  appearing  in  the  judgment. 

Pioaf  \ contra. 

Esten,  Y.  C.— I think  it  right  to  grant  this  applica- 
tion, although  with  reluctance.  It  would  have  been  more 
satisfactory  had  the  plaintiff’s  solicitor  made  an  affidavit 
himself  of  the  fact  of  his  having  written  to  his  client,  and 
of  the  purport  of  the  letter.  But  the  fact  of  his  having 
written  is  supplied  by  the  affidavit  of  Mr.  Martin,  produced 
with  no  intention,  certainly,  of  assisting  the  application, 
and  I must  assume  that  the  tenor  of  the  letter  was  suitable  to 
the  occasion.  Had  this  letter  been  received,  it  might  have  Led 
to  proceedings  which  would  have  prevented  the  dismissal  of 
the  bill.  It  is  true  that  Mr.  Martin  says,  that  he  shortly 
after  the  writing  of  the  letter  saw  the  plaintiff  and  told  him 
of  it,  and  added,  that  he  must  do  something,  otherwise  his 
bill  would  be  dismissed.  It  is  impossible,  however,  to  say 
what  Mr.  Martin  means  by  shortly  after,  and  this  informa- 
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tion  may  have  led  to  the  discovery  of  the  letter.  I must 
believe  the  plaintiff  when  he  states  that  he  did  not  receive 
the  letter  till  the  18th  of  February,  and  the  order  of  dis- 
missal was~pronounced  nine  days  afterwards.  As  to  what 
Mr.  Martin  said  to  the  plaintiff  about  the  dismissal  of  the 
bill,  as  a general  rule,  I pay  no  attention  to  what  is  said  by 
the  solicitor  of  one  party  to  the  other  party  ; any  communi- 
cation relative  to  the  suit  should  be  addressed  to  the  solici- 
tor, and  not  to  theblient.  I think,  therefore,  that  the  appli- 
cation should  be  granted  on  the  payment  of  costs,  and  of 
the  costs  of  the  order  of  dismissal ; and  on  the  plaintiff 
undertaking  to  speed  the  cause,  an  undertaking  to  bring  it 
to  a hearing  on  motion  for  decree,  would  not  be  improper 
under  the  circumstances,  if  the  defendant  should  desire  it. 
I apprehend  that  the  facts  are  not  much  in  dispute.  I may 
add  that  I have  an  unfavourable  impression,  in  my  imper- 
fect knowledge  of  the  facts  of  the  case,  of  the  plaintiff's 
conduct,  and  that  I do  not  think  it  will  be  the  duty  of  the 
court  to  restrain  the  proceedings  of  the  action  of  ejectment, 
which  by  this  time  has  probably  been  tried,  except  upon 
the  terms  of  paying  the  over-due  instalments  into  court ; 
and  that  if  the  plaintiff  is  unable  to  do  this,  it  will  be  for , 
him  to  consider  whether  it  is  desirable  for  him  to  prosecute 
the  suit.  My  impression  is,  that  the  plaintiff  failed  to  com- 
plete the  payment  of  the  first  instalment  at  the  proper 
time,  and  that  this  default  probably  caused  the  defendant 
to  abscond,  and  that  since  the  plaintiff  obtained  possession 
of  the  property  he  has  not  used  it  at  all,  and  has  indeed 
entertained  the  intention  of  abandoning  it,  and  departing 
the  province.  The  plaintiff  knows  best  if  these  facts  are 
true  or  not.  I do  not  say  they  will  be  sufficient  to]prevent 
him  from  obtaining  relief  at  the  hearing  of  the  cause,  and 
express  no  opinion  on  the  point ; but  I do  not  think  it  will 
be  possible  to  protect  his  possession,  except  upon  the  terms 
of  paying  the  over-due  instalments  and  interest  into  court. 
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In  re  Yaggie. 

Purchaser  getting  rid  of  contract. 

A party  contracted  to  purchase  lands  of  persons  not  capable  of  selling  without 
the  authority  of  this  court,  which  was  subsequently  obtained.  The  pur- 
chaser having  in  the  meantime  gone  into  possession  of,  and  improved  the 
property,  afterwards  applied  to  be  relieved  from  the  purchase,  and  to  have 
the  improvements  paid  for  out  of  the  estate,  alleging  his  inability  to  carry 
out  the  bargain.  The  application  was  granted  in  so  fir  as  he  sought  to  be 
relieved  from  the  purchase;  and  declared  him  entitled  to  be  treated  as  the 
purchaser  of  the  widow’s  dower,  but  refused  to  make  him  any  allowance  in 
consideration  of  his  improvements,  or  return  him  the  money  he  had  paid. 

This  was  an  application  by  Fitzgerald  to  discharge  a pur- 
chaser who  had  entered  into  a contract  for  the  purchase  of 
the  infants’  estate,  with  their  mother,  alleging  his  inability 
to  carry  out  the  purchase. 

W.  Davis,  contra. 

Esten,  Y.  C. — I think,  under  the  circumstances  of  the 
case,  the  purchaser,  John  Otto,  is  bound  by  the  sale  made 
under  the  sanction  of  the  court,  of  the  property  in  question. 
I cannot  distinguish  this  case  from  the  case  of  Huggard  v. 
Scott,  1 R.  & M.  293,  cited  in  the  argument.  In  that  case, 
as  in  this,  the  contract  was  made  with  persons  having  no 
authority  to  make  it ; the  estate  in  neither  case  was  bound 
until  the  intervention  of  the  court  was  effectually  obtained  ; 
in  both,  the  purchasers  consented  that  the  sale  should  be 
perfected  in  that  way.  Mr.  Fitzgerald  attempted  to  dis- 
tinguish the  present  from  the  cited  case,  but  I think  failed. 
He  argued  that  when  the  conveyance  in  the  cited  case  was 
ordered  from  the  infant  trustee  to  the  new  trustees,  the 
plaintiffs  in  the  suit,  the  title  was  complete ; whereas,  in  the 
present  case,  the  title  depended  upon  the  sale,  sanctioned  by 
the  court,  which  required  the  consent  of  the  purchaser.  But 
the  consent  of  the  purchaser  was  given,  and  whether  it  was 
before  or  after  the  sanction  of  the  court  was  obtained,  must 
be  immaterial.  I of  course  lay  the  order  that  was  made,  so 
far  as  it  proceeded  on  the  consent  of  the  purchaser,  out  of  the 
case,  and  regard  the  case  in  the  same  light  as  if  the  order  had 
been  made  in  his  absence,  or  against  his  will.  It  is  said  that 
great  delay  occurred  in  prosecuting  the  proceedings  in  the 
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infancy.  It  is  true  that  great  delay  did  occur,  and  it  is  possi- 
ble, and  even  probable  that  had  the  purchaser  applied  on  that 
ground  to  be  discharged  from  his  purchase,  the  application 
would  have  been  granted.  But  he  takes  no  such  step,  and 
indeed  no  step  whatever,  but  remains  in  possession  until  the 
time  of  pronouncing  the  order,  and  indeed  until  the  present 
time;  and  appears  to  have  continued  his  improvements  until 
a late  period.  The  property  has  probably  also  declined  in 
value ; a circumstance  which  would  have  added  strength 
to  his  application,  had  he  made  it  to  be  relieved  from  his 
purchase.  I think,  therefore,  he  is  bound  by  the  purchase, 
and  can  only  be  relieved  from  it  on  the  terms  of  forfeiting 
his  improvements,  and  the  moneys’  he  has  paid,  so  far  as 
they  have  gone  to  the  infants.  Upon  the  affidavits,  I think 
it  right  to  relieve  him  from  his  purchase  on  those  terms. 
But  I think  he  is  entitled  to  be  regarded  as  the  purchaser 
of  the  wife’s  dower,  as  it  must  be  the  same  thing  to  the 
infants  whether  the  dower  is  in  him  or  the  widow. 


In  re  Taylor  and  Bostwick. 

[August  2o. 

A rbitration. 

It  would  seem  that  a motion  to  set  aside  an  award  in  this  court,  must  be 
made  within  the  common  law  term  following  the  publication  of  the  award. 

This  was  an  application  by  Barrett  to  make  an  award  a 
rule  of  this  court.  It  appeared  that  in  pursuance*  of  the 
terms  of  a lease  a submission  had  been  made  to  arbitrators  to 
determine  the  rent  at  which  a renewal  of  such  lease  should 
be  given ; and  that,  under  that  submission,  the  arbitrators 
had  published  the  award  now  sought  to  be  enforced.  Eng- 
lish, in  opposing  the  application,  filed  affidavits  shewing 
that  by  reason  of  the  widening  of  a lane  by  authority  of  the 
city  council,  some  feet  had  been  taken  off  the  depth  of  the 
leased  property,  and  that  it  was  believed  the  arbitrators,  at 
the  time  of  making  and  publishing  their  award,  were  not 
aware  of  that  circumstance,  and  that  if  the  fact  had  been 
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brought  to  their  knowledge  they  wouldhave  ordered  arenew- 
al  of  the  lease  at  a much  lower  rent  than  had  been  fixed  upon. 

Esten,  V*.  C. — The  whole  question  seems  to  turn  upon 
the  arbitrators  being  or  not  aware  of  the  diminution  in  the 
depth  of  the  land.  If  they  were  aware  of  this  fact,  no 
objection  can  be  made  to  the  award  ; but  if  they  were  igno- 
rant of  the  fact,  it  would  probably  have  been  a good  reason 
for  setting  aside  the  award,  had  complaint  been  made  in  due 
time,  that  is,  within  the  common  law  term  following  the 
publication  of  the  award ; which  I think  is  the  proper  time, 
although  the  question  is  now  sub  judice  before  the  full  court, 
and  it  is  possible  that  they  may  arrive  at  a different  conclu- 
sion. Supposing  the  arbitrators  to  have  been  ignorant  of 
this  fact,  and  that  the  parties  complaining  of  the  award  could 
not  with  reasonable  diligence  have  discovered  such  ignorance 
in  time  to  complain  of  the  awaid;  the  question  arises  whether 
the  court  would  enlarge  the  time  for  that  purpose,  and  I 
think  it  would  not.  Smith  & Blake  in  re,  3 Dow,  133 ; 
Evans  & Howell  in  re,  4 M.  & G.  767 ; Midland  Railway 
Company  v.  Henning,  11  Jur.  658;  Harvey  v.  Shelton,  7 
Beav.  455.  And  under  such  circumstances  I think  the  court 
should  not  refuse  to  enforce  the  award,  the  ground  of  com- 
plaint not  being  apparent  on  the  face  of  it.  If  my  view  on 
the  law  of  the  case  had  been  different,  I would  have  directed 
further  enquiry,  for  the  purpose  of  ascertaining  whether  the 
arbitrators  were  or  not  ignorant  of  the  diminution  in  the 
depth  of  the  ground  when  they  made  their  award.  I think 
the  application  should  be  granted  with  costs,  the  lease  to  be 
settled  by  a judge,  in  case  the  parties  differ. 


Re  Heely. 

Purchase  under  decree— Resale. 

Where  a purchaser  under  a decree  of  the  court,  makes  default  in  completing 
the  purchase,  the  court,  if  it  see  fit,  will  order  the  property  to  be  re-sold 
and  the  purchaser  to  make  good  any  deficiency  that  may  arise  upon  such 
re-sale ; but  if  the  purchaser  becomes  insolvent,  and  unable  to  complete 
the  purchase,  he  will  be  discharged  from  it. 

In  this  matter  an  order  had  been  made  under  the  statute 
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12  Victoria,  chapter  72,  for  the  sale  by  auction  of  certain 
of  real  estate  belonging  to  these  infants  ; and  at  the  sale  one 
Benjamin  Shaw  became  the  purchaser  of  a portion  of  the 
property,  and  paid  the  deposit  stipulated  for  by  the  condi- 
tions of  sale.  The  vendor’s  solicitor  prepared  the  convey- 
ance and  mortgage  for  the  purpose  of  completing  the  sale. 
The  solicitor,  however,  insisted  upon  the  purchaser  removing 
certain  judgments  from  the  registry,  before  he  would  con- 
sent to  carry  out  the  contract,  which  Shaw  being  unable  to 
do,  a motion  was  now  made  by  W.  Davis,  on  behalf  of  the 
vendors,  for  an  order  rescinding  the  sale  made  to  Shaw, 
directing  a re-sale,  and  that  Shaw  might  be  ordered  to 
make  good  any  deficiency. — Citing  Hodder  v.  Buffi n,  1 
Ves.  & B.  544 ; Harding  v.  Harding,  4 M.  & C.  514. 

Esten,  V.  C. — The  cases  of  Hodder  v.  Buffin,  and  Hard- 
ing v.  Harding,  shew  clearly  that  if  a purchaser  under 
decree  make  default,  the  property  will  be  ordered  to  be 
re-sold,  and  the  purchaser  held  liable  for  any  deficiency ; 
and  also,  that  if  a purchaser  become  insolvent  and  unable 
to  complete  his  purchase,  he  may  be  discharged  from  it. 
In  the  present  case  there  is  quite  enough  on  Mr.  Shaw’s 
own  affidavit  to  discharge  him  from  his  purchase  ; but  I 
am  not  satisfied  that  he  has  been  guilty  of  such  default  as 
should  make  him  liable  to  the  strict  order  which  is  asked. 
He  paid  the  deposit,  and  for  aught  that  appears,  may  have 
paid  all  the  interest  that  has  accrued  due ; he  should  indeed 
have  caused  a conveyance  to  be  prepared,  and  tendered  it 
for  execution  ; but  the  vendors  themselves  had  the  convey- 
ance and  mortgage  prepared,  and  forwarded  them  for 
execution ; that  Shaw  perused  but  did  not  execute  them ; 
and  that  he  was  afterwards  informed  that  it  would  be  use- 
less for  him  to  execute  the  mortgage  unless  he  could  remove 
the  judgments  that  stood  against  his  property ; which  seems 
founded  on  a mistaken  view  of  the  law.  Upon  the  present 
evidence  I can  make  no  other  order  than  to  discharge  Mr. 
Shaw  from  his  purchase.  The  expediency  of  a re-sale  at 
the  present  moment  seems  questionable ; but  that  it  is  a 
matter  that  had  better  be  submitted  to  the  consideration  of 
my  brother  Spragge,  before  whom  this  matter  has  hitherto 
been  conducted. 
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Mitchell  v.  Hayes. 

[August  27. 

Foreclosure  absolute — Attending  to  receive  mortgage  money. 

This  was  an  application  on  a former  day,  for  the  final 
decree  of  foreclosure,  default  having  been  made  in  payment 
of  the  amount  found  due.  The  affidavits  shewed  that  the 
agent  of  the  plaintiff  had  attended  for  fifteen  minutes  of 
the  two  hours  appointed  for  payment. 

Esten,  Y.  C.- — Doubted,  when  the  motion  was  made,  if 
the  attendance  had  been  sufficient  to  entitle  the  plaintiff  to 
the  final  order  ; but  after  taking  time  to  look  into  the 
authorities,  he,  this  day,  ordered  the  decree,  as  asked,  to  go. 


McLaughlan  y.  Whitesides, 

Motion  for  decree s 

A plaintiff  after  giving  notice  of  motion  for  a decree,  cannot  abandon  such 
proceeding,  and  set  the  cause  down  for  hearing  in  the  usual  way.  If  he 
desires  to  do  so,  he  must  apply  to  the  court  for  leave. 

In  this  case  a notice  of  motion  for  decree  had  been  given 
to  the  defendant,  who  thereupon  filed  his  affidavits  in 
answer  to  those  filed  by  the  plaintiff,  who  subsequently 
countermanded  such  notice,  filed  a replication,  and  set  the 
cause  down  for  examination  of  witnesses,  at  the  September 
sittings.  A motion  was  thereupon  made  to  take  repli- 
cation off  the  files,  and  strike  the  case  out  of  the  paper  of 
causes. 

Mowat,  Q.  C.,  for  the  application, 

Fitzgerald,  contra. 

EsteN,  Y.  C.— -I  think  it  was  irregular  to  file  the  replica- 
tion and  set  down  the  cause  for  examination  after  having 
served  a notice  of  motion  for  decree,  and  the  replication 
must  be  ordered  to  be  taken  off*  the  file  and  the  cause  struck 
out  of  the  paper,  with  costs.  When  a plaintiff  has  served  a 
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notice  of  motion  for  decree,  it  is  competent  to  him  to  apply 
to  the  court  to  be  permitted  to  abandon  it,  and  to  proceed 
in  the  ordinary  way,  and  the  court  will  exercise  its  discre- 
tion in  permitting,  or  not  permitting  it,  and  as  to  the  terms 
upon  which  it  should  be  permitted.  But  a plaintiff  cannot 
voluntarily  abandon  such  a motion. 


Bank  of  Montreal  v.  Hatch. 


Absent  defendants. 


[August  31. 


Section  8th  of  the  IX.  of  the  General  Orders  of  June,  1853,  does  not  apply 
to  any  cases  other  than  those  for  foreclosure  or  specific  performance  of 
an  agreement. 


This  was  a motion  by  Barrett,  to  advertise  the  defendant 
under  section  8 of  Order  IX.  The  suit  was  by  a judgment 
creditor  against  his  debtor,  seeking  to  enforce  the  debt.  It 
was  suggested  by  Barrett  that  a doubt  existed  whether  the 
order  under  which  he  applied,  extended  to  the  present  case. 
After  taking  time  to  look  into  the  point,  the  application  was 
refused,  the  order  not  applying  to  any  case  other  than  for 
foreclosure  or  specific  performance  ; and  the  affidavit  upon 
which  the  application  was  founded,  did  not  shew  that  defen- 
dant had  absconded  so  as  to  enable  the  plaintiff  to  proceed 
under  section  7,  of  the  same  order. — Spragge,  V.  C. 


Crawford  y.  Cooke. 

Substitution  service  of  attorney-at-law. 

The  rule  allowing  substitutional  service  of  a bill  upon  an'attorney-at-law, 
applies  only  to  cases  where  the  object  of  the  suit  is  to  restrain  proceed- 
ings, at  law,  not  where  any  other  relief  is  sought. 

In  this  case  a bill  was  filed  to  restrain  proceedings  in  an 
action  at  law,  brought  upon  certain  promissory  notes  held 
by  the  defendants,  who  were  resident  out  of  the  jurisdiction, 
on  the  ground  that  they  had  agreed  to  accept  a composition 
of  ten  shillings  in  the  pound,  in  payment  of  such  notes;  and 
seeking  also  to  enforce  the  specific  performance  of  such 
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agreement.  Application  was  now  made  for  an  order  per- 
mitting substitutional  service  of  the  bill  to  be  effected  on 
the  attorney  in  the  action. 

Spragge,  V.  C. — The  practice,  as  I understand  it,  is  to 
permit  service  of  the  bill  to  be  made  on  the  attorney,  when 
the  object  of  the  suit  is  simply  to  restrain  proceedings  at  law, 
but  here  something  more  is  sought  by  this  bill ; the  prayer 
is  not  only  to  restrain  the  action  brought  upon  these  notes, 
but  also  to  enforce  the  agreement  stated  in  the  bill,  which  if 
proved,  would  shew  the  holders  have  no  right  to  enforce  pay- 
ment of  the  notes  in  full.  Notice  of  motion  for  an  injunc- 
tion to  restrain  proceedings  may  be  served  upon  the  attorney. 


Whan  v.  Lucas. 

Murney  v.  Pringle. 

v.  Courtney. 

[September  2. 

It  is  not  proper  to  make  a person  entitled  to  a part  of 
the  equity  of  redemption  in  a mortgage  estate,  a party  in 
the  master’s  office,  but  should  be  made  a defendant  by  the 
bill.  In  these  cases  the  usual  reference  to  the  master  to 
enquire  as  to  encumbrances,  take  account  of  mortgage  debt, 
and  settle  priorities,  had  been  made,  and  in  proceeding 
under  the  decree,  the  master,  before  whom  the  enquiries 
were  had,  directed  a person  who  had  purchased  a portion 
of  the  mortgage  premises  to  be  made  a party  in  his  office. 
On  a former  day  application  was  made  for  a final  order  in 
default  of  any  payment ; but  now 

Esten,  V.  C.— I think  the  final  order  cannot  be  granted 
against  the  mortgagor,  unless  the  purchaser  of  part  of  the 
property  made  a party  for  the  first  time  in  the  master’s 
office  be  got  rid  of  in  some  way  either  by  waiver,  release, 
or  disclaimer. 
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Moore  v.  Shinners. 

If  the  wife  of  the  mortgagor  joins  in  the  execution  of  the  incumbrance,  and 
a sale  of  the  mortgaged  estate  is  afterwards  effected  under  a decree  of  the 
court  made  in  a cause  instituted  upon  such  mortgage,  it  is  not  necessary 
for  her  to  join  in  the  conveyance  to  the  purchaser. 

In  this  cause  a sale  had  been  ordered  for  default  in  pay- 
ment of  the  amount  found  due  the  mortgagee,  and  on  settling 
the  conveyance  before  the  judge  in  chambers, 

Fitzgerald , for  the  purchaser,  insisted  upon  the  wife  of  the 
mortgagor  joining  in,  and  executing  the  conveyance  for  the 
purpose  of  barring  her  right  to  dower  in  the  equity  of  redemp- 
tion. 

Crichmore , contra,  said  the  wife  was  not  a proper  or 
necessary  party  to  the  conveyance,  as  a widow  is  entitled  to 
dower  only  out  of  equitable  estates  of  which  the  husband  died 
seised,  and  here  the  defendant’s  right  to  any  interest  has 
been  really  foreclosed,  although  the  form  of  decree  made  is 
for  sale. 

The  Chancellor. — The  mortgage  deed  in  this  case  was 
duly  executed  by  the  wife  of  the  mortgagor,  who  is  not  a 
party  to  the  suit.  But  the  purchaser  under  the  decree,  which 
was  for  sale,  insists  that  she  is  a necessary  party  to  the  con- 
veyance. 

It  seems  clear  to  me  that  she  is  not  a necessary  party.  If 
the  decree  had  been  for  foreclosure  there  cannot  be  a doubt 
that  the  plaintiff  would  have  acquired  a perfectly  good  title ; 
and  in  that  view  the  order  for  sale  is  as  effectual  as  the  final 
order  of  foreclosure.  The  order  for  sale  is  in  effect,  if  not 
in  form,  a foreclosure. 


Rumble  v.  Moore. 

Amendment — Supplemental  matter. 

After  a decree  had  been  pronounced  in  a suit  of  foreclosure,  the  plaintiff 
discovered  that  portions  of  the  mortgaged  premises  had  been  sold  by  the 
mortgagor  before  bill  filed.  Held,  in  accordance  with  decisions  by 
Esten,  V.  C.,  per  Blake,  C.,  that  the  purchasers  of  such  portions  might  be 
brought  before  the  court  by  amendment,  and  that  the  proper  mode  of 
proceeding  was  by  petition,  although  but  for  those  decisions  he  would 
have  thought  a motion  for  that  purpose  the  proper  proceeding. 

This  was  an  application  by  C.  Qrickmore , upon  petition, 
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for  an  order  to  amend  after  decree  for  the  purpose  of  making 
purchasers  of  portions  of  the  mortgage  premises  parties  to 
the  decree,  instead  of  filing  a supplemental  bill,  as  would 
have  been  required  previously  to  the  orders  of  1853. 

The  Chancellor. — After  the  usual  decree  of  foreclosure 
had  been  pronounced  in  this  case  it  was  discovered  that  the 
mortgagor  had  sold  several  portions  of  the  estate  before  bill 
filed,  and  this  is  a petition  in  the  nature  of  a supplemental 
bill,  for  the  purpose  of  bringing  the  purchasers  before  the 
court,  and  obtaining  the  usual  decree  against  them. 

I would  have  thought  a motion  to  amend  under  the  14th 
section  of  the  IX.  order,  the  proper  course.  But  my  brother 
Esten,  having  proceeded  upon  petition  in  several  cases  which 
have  been  cited,  (Smith  v.  Wilkes,  29th  August,  1859; 
Digby  v.  Wilkes,  29th  of  August,  1859,)  and  having  pointed 
out  that  as  the  proper  course  in  the  present  case,  I shall 
make  the  order  as  prayed. 

Whereas  the  above  named  plaintiff  did,  on  the  7th  day  of  September 
instant,  prefer  his  petition  unto  this  Court,  setting  forth  that  since  the  decree 
in  this  cause,  and  since  the  said  decree  was  carried  into  the  Master’s  office, 
but  no  proceedings  had  thereon,  it  has  been  discovered  that  a certain  portion 
of  the  mortgaged  premises  in  the  pleadings  mentioned,  had  been  conveyed 
to  one  George  J.  Lynd,  and  that  a certain  other  portion  of  the  said  mortgage 
premises  had  also  been  conveyed  to  one  Charles  Hardy,  and  praying  that 
the  said  George  J.  Lynd  and  Charles  Hardy  might  be  made  parties  to  this 
suit,  and  might  be  bound  by  the  decree  in  this  suit,  and  that  the  plaintiff ’s 
bill  might  be  dismissed  as  against  the  said  defendant  Edward  Moore ; 
whereupon  it  was  ordered  that  all  parties  interested  should  this  day  attend 
this  Court  on  the  matter  of  that  said  petition,  and  no  one  attending  to  oppose 
the  same,  although  duly  served  with  the  said  petition  and  fiat  thereon,  as 
by  affidavits  and  admissions  of  service  appears ; whereupon,  and  upon 
hearing  read  the  said  petition,  and  the  affidavits  filed,  and  upon  hearing 
what  was  alleged  on  behalf  of  the  said  plaintiff ; it  is  ordered  that  the  said 
George  J.  Lynd  and  Charles  Hardy  be  made  parties  defendants  to  this  suit, 
and  be  bound  by  the  decree  and  all  future  proceedings  therein,  as  if  they 
had  been  originally  made  parties  defendants  hereto. 


Greenshields  v.  Blackwood, 

After  the  day  appointed  for  payment  of  the  amount  due  in  a suit  to  foreclose 
a mortgage  security,  the  plaintiff  entered  into  possession  of  the  mortgage 
premises.  Held,  that  the  plaintiff  was  entitled  to  a final  decree  of  fore- 
closure without  a new  account  being  taken. 

This  was  a foreclosure  suit.  A motion  had  been  made  on 
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a former  day  by  Blake , for  a final  order  of  foreclosure, 
default  having  been  made  in  payment  of  the  amount  found 
due.  Upon  the  affidavits  it  appeared  that  after  the  day 
named  for  payment  of  the  amount  found  due,  the  plaintiff 
had  taken  possession  of  the  mortgage  premises,  and  a ques- 
tion arose,  whether,  under  these  circumstances,  a fresh 
account  must  not  be  taken.  Constable  v.  Howick,  5 Jur. 
N.  S.  331,  was  cited  to  shew  that  a mortgagee  is  entitled  to  a 
final  foreclosure,  notwithstanding  the  account  has  been  varied 
after  the  time  appointed  for  payment ; and  now 

The  Chancellor. — The  plaintiff  having  taken  possession 
of  the  mortgaged  premises  after  the  day  fixed  for  payment 
the  question  is,  can  he  have  the  final  order  of  foreclosure 
without  a further  reference. 

My  impression  has  always  been,  that  a mortgagee  who 
has  varied  the  account  between  the  date  of  the  master’s 
report  and  the  application  for  a final  foreclosure  could  not 
proceed  without  a further  reference,  and  I was  not  aware 
until  now  that  any  doubt  existed  as  to  the  practice. 

Mr.  Blake  argues,  however,  on  the  authority  of  Constable 
v.  Howick,  (5  Jur.  N.  S.  331,)  recently  decided  by  Vice- 
Chancellor  Wood,  that  the  variation  of  the  account  after  the 
day  fixed  for  payment,  is  immaterial.  That  argument 
assumes  that  the  final  order  of  foreclosure  is  based  upon  the 
simple  fact  that  the  mortgage  money  has  not  been  paid  at 
the  time  appointed.  But  that  assumption  seems  to  me,  1 
must  confess,  to  be  inconsistent  with  reason  and  authority. 
When  a mortgagee  has  received  a part  of  his  debt  after  the 
time  fixed  for  payment,  the  fair  and  reasonable  intendment 
appears  to  me  to  be,  that  the  default  has  been  waived, 
and  that  a further  account  and  a new  day  of  payment  is  con- 
sequently necessary.  And  the  forms  in  common  use  seem  to 
me  to  carry  out  that  principle,  because  the  mortgagee  has 
always  been  required  to  swear  that  nothing  has  been  paid  on 
principal  or  interest,  and  that  the  whole  debt  is  still  due, 
which  would  not  have  been  the  case,  I apprehend,  had  non- 
payment at  the  day  appointed  been  sufficient. 

There  are  several  cases  which  shew  that  when  any  thing 
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has  been  paid  on  account  of  the  debt  before  the  day  fixed  by 
the  master’s  report,  the  mortgagee  'cannot  obtain  the  final 
order  until  a further  account  has  been  taken  and  a new  day 
appointed. — Buchanan  v.  Greenway  (12  Beav.  355,  and  the 
cases  there  cited.)  The  same  consequence  appears  to  me  to 
follow  when  the  payment  is  subsequent,  and  in  Alden  v. 
Foster  (5  Beav.  592,)  the  argument  of  Mr.  Bacon  would 
seem  to  shew  that  the  point  was  expressly  decided,  but  that 
may  be  doubted. 

If  Constable  v.  Howick  is  to  be  considered,  therefore,  as 
deciding  that  the  final  order  may  be  obtained  without  a 
further  reference  where  payments  have  been  made  subsequent 
to  the  day  fixed  by  the  master’s  report,  I am  not  prepared 
to  follow  it.  But  it  will  be  found,  I think,  that  the  case 
does  not  go  that  length,  although  it  must  be  admitted  to  be 
inconsistent  with  Alden  v.  Foster. 

But  it  is  not  necessary  on  the  present  occasion  to  determine 
any  thing  contrary  to  the  decision  of  Vice-Chancellor  Wood, 
in  Constable  v.  Howick,  because  the  plaintiff  has  neither 
been  paid  any  sum  on  account  of  his  debt,  nor  has  he  received 
any  part  of  the  rents  of  the  mortgage  estate.  He  took 
possession  of  the  property  after  the  day  fixed  for  payment. 
But  there  is  nothing  in  that  act  which  can  fairly  be  considered 
a waiver  of  the  default,  neither  did  it,  strictly  speaking,  vary 
the  account ; and  I think  I may  decide  without  contravening 
any  previous  authority  or  settled  principle,  that  the  court  is 
not  bound  to  direct  a further  enquiry  under  such  circum- 
stances, if  bound  to  do  so  at  all,  except  at  the  special  instance 
of  the  mortgagor,  or  those  claiming  under  him.  I am  of 
opinion  therefore  that  the  plaintiff  is  entitled  to  the  usual 
order. 


Goodfellow  y.  Hambly. 

Order  pro  confesso  against  an  absconding  defendant . 

The  Chancellor,  on  a motion  for  an  order  to  take  the 
bill  pro  confesso  in  this  case  against  the  defendant  Hambly, 
under  the  orders  of  1853,  authorising  notice  to  be  given  in 
some  public  paper  where  the  defendant  has  absconded,  stated 
that  in  future,  on  all  such  orders  being  applied  for,  the 
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several  newspapers  in  which  the  advertisement  has  been 
inserted,  must  be  produced  and  shown  to  the  judge,  to  whom 
the  application  is  made,  before  the  order  pro  confesso  will  he 
granted. 


Sergeant  y.  Sharpe. 

[October,  21. 

Separate  answer  of  married  woman. 

Service  of  an  office  copy  bill  bad  been  accepted  by  a solicitor  on  behalf  of 
the  defendant  Sharpe  and  his  wife,  and  a written  consent  was  given  by 
such  solicitor,  that  in  the  event  of  no  answer  being  filed,  the  bill  might 
be  taken  pro  confesso.  Held , that  this  did  not  dispense  with  an  order  for 
the  wife  to  answer  separately,  and  apart  from  her  husband,  before  pro- 
ceeding to  take  the  bill  pro  confesso. 

This  was  a foreclosure  suit.  At  the  hearing  the  usual 
decree  had  been  made  in  favour  of  the  plaintiff,  directing  an 
account  of  what  wTas  due,  &c.  On  proceeding  to  draw  up  the 
decree,  it  was  discovered  that  there  was  no  order  for  the 
defendant  Mrs.  Sharpe,  to  answer  separately  from  her  hus- 
band, in  consequence  of  which,  the  registrar  refused  to  sign 
the  decree ; and  now  Norman , for  the  plaintiff,  moved  for  an 
order  directing  that  officer  to  issue  the  decree  in  the  form 
pronounced  at  the  hearing.  The  order  pro  confesso  had 
been  moved  for,  and  granted,  by  the  judge  in  chambers,  upon 
the  written  undertaking,  and  consent  of  the  solicitor  for  the 
defendants,  whereby  he  undertook  to  put  in  an  answer  for 
the  defendants ; or  in  default,  consented  that  the  bill  might  be 
taken  pro  confesso : under  these  circumstances,  he  submitted 
it  had  not  been  necessary  to  obtain  an  order  for  the  wife  to 
answer  separately ; but, 

Esten,  Y.  C. — The  solicitor  for  the  defendant  is  in  reality 
the  solicitor  for  the  husband,  and  the  wife  being  the  party 
whose  estate  was  mortgaged,  and  in  respect  of  which  she  was 
made  a party  to  this  cause,  no  opportunity  has  been  afforded 
her  of  putting  in  her  defence  to  the  suit.  The  order  pro 
confesso  which  has  been  granted,  and  which  I find  was  made 
by  myself,  was  made  unadvisedly,  and  no  decree  under  such 
circumstances  can  properly  be  made  binding  upon  the 
interest  of  Mrs.  Sharpe.  The  usual  order  for  her  to  answer 
separately  from  her  husband  must  be  taken  out  and  served. 
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The  Commercial  Bank  y.  The  Bank  of  Upper  Canada. 

[October,  22. 

Mortgage — Power  of  sale — Injunction. 

Pending  an  appeal  from  this  court  an  injunction  was  granted  restraining  a 
mortgagee  from  proceeding  to  a sale  of  the  mortgage  premises  under  a 
power  of  sale  contained  in  the  deed. 

This  was  a suit  instituted  to  set  aside  a mortgage  security 
held  by  the  Bank  of  Upper  Canada,  on  the  grounds  set  forth 
in  the  judgment,  as  reported  in  the  VII.  Volume  of  Mr. 
Grant’s  Chancery  Reports,  page  250.  Erom  that  judgment 
an  appeal  had  been  made  to  the  Court  of  Error  and  Appeal, 
pending  which  the  defendants  gave  notice  under  the  power 
of  sale  contained  in  their  mortgage,  of  their  intention  to 
proceed  to  a sale  of  the  mortgage  premises ; and  now  Roaf 
for  the  plaintiffs,  moved  ex  parte,  for  an  injunction  to  restrain 
the  intended  sale  during  the  pendancy  of  the  appeal,  citing 
as  an  authority  for  the  application,  Cotton  v.  Corby,  as 
reported  in  the  VI.  Volume  of  Mr.  Grant’s  Chancery  Reports. 

Esten,  V.  C. — Granted  the  application,  hut  gave  the 
defendants  liberty  to  move  at  any  time  to  dissolve  the  injunc- 
tion. 

[On  the  8th  of  November  a motion  was  made  by  McDonald 
in  court  to  dissolve  the  injunction,  or  to  vary  the  order  which 
had  been  made  by  directing  that  the  amount  claimed  to  be  due 
under  the  defendants’  mortgage  should  be  paid  into  court. 
Roaf , for  the  plaintiffs,  agreed  that  the  order  might  be  varied 
in  the  manner  proposed,  which  was  directed  accordingly, 
and  that  the  amount  so  paid  in  should  be  applied  to  pay  off 
the  defendants’  mortgage,  in  the  event  of  the  Court  of  Appeal 
sustaining  the  decree  pronounced  by  the  Court  of  Chancery, 
and  that  upon  such  payment  the  defendants  should  assign  to 
the  plaintiffs  the  security  held  by  the  defendants.] 
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Dallas  v.  Gow. 

Foreclosure — Costs. 


[November  2. 


Where  it  is  shewn  that  a mortgagee  has  for  the  bond  fide  purpose  of  pre- 
serving the  mortgage  premises  from  destruction  or  delapidation,  instituted 
proceedings  at  law  to  obtain  possession  of  the  property,  he  will  not  be 
deprived  of  his  costs  in  equity. 

This  was  a foreclosure  suit.  At  the  hearing,  the  usual 
decree  had  been  pronounced.  On  a previous  day,  McCarthy , 
for  the  defendant,  on  affidavits  showing  that  the  plaintiff  had 
taken  proceedings  in  ejectment  under  his  mortgage,  had 
applied  for  an  order  to  vary  the  decree,  by  refusing  to  the 
plaintiff  his  costs  of  this  suit  under  the  orders  of  February, 
1858.  Cattenach  contra,  read  an  affidavit  of  plaintiff ’s  agent, 
showing  that  in  consequence  of  the  defendant  having  been 
committing  waste  and  destruction  on  the  property,  he,  the 
agent,  had,  in  the  belief  that  such  proceeding  was  necessary, 
and  for  the  purpose  bond  fide  of  preserving  the  property, 
directed  the  action  of  ejectment  to  be  brought,  and  that  the 
same  had  not  been  instituted  for  the  purpose  of  harassing 
the  defendant,  or  from  any  vexatious  motive  whatever. 


Spragge,  Y.  C. — Thought  the  reason  assigned  for  bring- 
ing the  action  was  sufficient  to  entitle  the  plaintiff  to  an 
order  giving  him  his  costs  in  this  court,  and  refused  the 
application,  with  costs. 


The  Bank  of  British  North  America  v.  Rattenbury. 

[November  5. 

The  local  agents  of  the  Bank  of  British  North  America  have  not  authority 
to  grant  powers  of  attorney  to  third  parties,  to  receive  money  ordered  to 
be  paid  to  the  bank  by  a decree  of  the  court. 

In  this  suit  a decree  had  been  made  directing  an  account 
to  be  taken  of  what  was  due  the  plaintiffs  on  foot  of  a judg- 
ment recovered  against  the  defendant  Rattenbury,  which  he 
was  ordered  to  pay  in  one  month  after  the  master’s  report, 
or  in  default,  a sale  of  the  defendant’s  lands  affected  by  the 
judgment.  In  pursuance  of  this  decree  an  account  as  directed 
had  been  taken,  and  the  agent  of  the  bank  at  London  had 
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given  a power  of  attorney  to  a third  person  to  attend  and 
receive  the  amount  reported  due  at  the  time  and  place  men- 
tioned in  the  master’s  report,  when  default  was  made  by  the 
defendant  in  making  such  payment ; and  an  application  was 
now  made  by  S.  Blake  for  an  absolute  order  to  sell,  and  that 
the  plaintiffs  might  have  a reserved  bidding. 

Spragge,  V.  C.— Thought  the  act  did  not  authorise  the 
agent  to  make  a power  of  attorney  in  favour  of  another 
person  ; that  the  safer  mode  of  proceeding  in  such  cases 
would  be  to  have  the  money  made  payable  at  the  Bank,  when 
the  agent  could  attend  in  person  to  receive  the  amount  found 
due ; but  if  desired,  the  point  might  fie  brought  before  the 
full  court. 


[Subsequently  an  order  was  moved  for,  and  granted, 
appointing  a new  day  for  payment  of  the  amount  found  due, 
which  was  directed  to  be  paid,  as  suggested  by  His  Honour.] 


White  v.  Courtney. 

[November,  10. 

Foreclosure  absolute — Service  of  warrants . 

In  proceeding  under  a reference  before  the  master,  one  of  the  defendants, 
after  being  served  'with  the  first  warrant,  absconded  from  the  jurisdiction, 
and  the  subsequent  proceedings  in  the  master’s  office  ^were  left  at  his 
former  place  of  abode.  The  court,  under  the  circumstances,  made  the 
decree  for  foreclosuse  absolute  for  default  of  payment. 

On  a previous  day  Barrett  moved  for  an  absolute  decree 
of  foreclosure,  on  default  in  payment  at  the  time  fixed  by 
the  master’s  report.  It  appeared  that  one  of  the  defendants, 
Jones,  after  having  been  served  with  the  first  of  the  master’s 
warrants  to  proceed  with  the  reference,  had  absconded,  and 
the  future  warrants  had  been  left  at  his  place  of  residence 
while  within  the  jurisdiction.  After  taking  time  to  look  into 
the  practice,  and  advise  with  the  other  judges, 

Spragge,  V.  C.,  before  whom  the  motion  was  made,  said, 
that  under  the  circumstances,  it  was  thought  the  order 
asked  for  ought  to  be  granted. 
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Wallace  v.  McKay. 

Publication — Setting  down  cause  for  examination  of  witnesses. 

When  a cause  is  set  down  for  the  examination  of  witnesses,  publication 
passes  at  the  end  of  the  ensuing  examination  term,  although  issue  may 
have  been  joined  less  than  three  weeks  before  the  commencement  of  that 
term. 

Where  a plaintiff  sets  down  a cause  for  the  examination  of  witnesses,  and 
serves  notice  thereof  on  the  other  side,  but  fails  to  proceed  with  the 
examination,  this  will  not  entitle  defendant  to  costs  of  the  day : his 
proper  course  is  to  examine  his  own  witnesses,  as  thereby  the  plaintiff 
would  be  excluded  from  going  into  evidence  unless  by  leave  of  the  court 

This  was  an  application  before  his  lordship  the  Chancellor, 
in  Chambers,  by  Barrett , on  behalf  of  the  defendants,  for  an 
order  that  plaintiff  might  be  directed  to  pay  the  costs  of  the 
day  for  not  proceeding  with  the  examination  of  witnesses 
pursuant  to  notice  given  to  defendant.  Blain , contra. 

The  Chancellor. — This  cause  was  set  down  for  the 
examination  of  witnesses  by  the  plaintiff,  during  the  last 
examination  term,  at  Hamilton.  The  defendant  attended 
with  his  witnesses,  but  no  one  attended  on  behalf  of  the 
plaintiff,  and  after  some  delay  the  cause  was  struck  out  by 
the  learned  judge  who  presided.  Mr.  Barrett  now  moves  on 
behalf  of  the  defendant,  for  the  costs  of  the  day,  and  Mr. 
Blain  does  not  object. 

The  view  of  the  order  * taken  by  both  parties,  is,  that  as  the 
replication  was  filed  within  three  weeks  from  the  commence- 
ment of  the  last  term,  publication  will  not  pass  until  the  close 
of  the  next  term ; and  Mr.  Barrett  considering  that  the  plaintiff 
would  be  at  liberty  to  examine  his  witnesses  during  next  term, 
did  not  wish  to  open  his  case  until  the  plaintiff  had  examined 
his  witnesses,  and,  in  consequence,  he  moves  for  the  costs  of 
an  attendance  rendered  fruitless  by  the  plaintiff ’s  default; 
and  this  course  is  said  to  have  been  pursued  in  other  cases. 

This  motion  is  founded  upon  an  entire  misapprehension  of 
the  effect  of  the  Order  in  question.  The  5th  section  does 
provide,  no  doubt,  that  4 4 Where  issue  has  been  joined  in  a 
cause  three  weeks  before  the  commencement  of  the  next 
ensuing  examination  term,  at  the  place  where  the  venue  has 


* Order  II.,  of  the  23rd  of  December,  1857,  sec.  5. 
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been  laid,  publication  is  to  pass  at  the  close  of  the  next  term  ; 
and  when  issue  has  been  joined  less  than  three  weeks  before 
the  commencement  of  the  next  ensuing  examination  term,  at 
the  place  where  the  venue  has  been  laid,  publication  is  to 
pass  at  the  close  of  the  following  term.”  And  if  there  was 
nothing  further  in  the  Order,  the  view  taken  of  the  practice 
would  have  been,  of  course,  correct.  But  it  is  quite  obvious 
that  the  section  in  question  only  provides  for  cases  where  the 
cause  has  not  been  set  down  for  the  examination  of  witnesses. 
In  such  cases  publication  is  to  pass  at  the  time  specified. 
But  it  has  no  application  to  cases  where  the  cause  has  been 
set  down  for  the  examination  of  witnesses.  Sections  6,  T,  8, 
9 and  10  provide  for  that  class  of  cases.  Under  those 
sections  any  party  to  a cause  is  allowed  to  have  it  set  down 
for  the  examination  of  witnesses  at  any  time  after  issue 
joined,  upon  giving  fourteen  days’  notice ; and  the  10th 
section  provides,  that  “ the  witnesses  of  all  parties  are  to  be 
examined  during  the  term  for  zuhich  the  cause  has  been  set 
down , unless  the  court  shall  have  seen  fit,  upon  a previous 
application,  to  postpone  such  examination ; or  unless  the 
judge  before  whom  the  evidence  is  to  be  taken,  shall  see  fit 
to  postpone  such  examination,  or  to  allow  time  for  the  pro- 
duction of  further  evidence ; and  when  such  examination  is 
postponed  in  the  manner  aforesaid,  or  when  time  is  allowed 
for  the  production  of  further  evidence,  the  order  is  to  be  upon 
such  terms  as  to  costs  or  otherwise  as  the  court  or  the 
judge  may  think  it  right  to  impose.”  It  is  quite  clear,  I 
think,  that  where  a case  has  been  regularly  set  down  for  the 
examination  of  witnesses,  publication  passes  at  the  close  of 
the  term  for  which  it  has  been  so  set  down.  Neither  party 
is  at  liberty  to  adduce  any  further  evidence.  And  in  the 
present  case  the  plaintiff  having  made  default,  and  not  having 
applied  to  postpone  the  examination,  it  was  open  to  the 
defendant  to  have  either  examined  his  witnesses,  or  refrained 
from  examining  them,  at  his  option,  and  in  either  event  the 
plaintiff  would  have  been  excluded  from  calling  witnesses. 
Publication,  in  other  words,  would  have  passed.  If  that  be 
a correct  view  of  the  matter,  of  which  I have  no  doubt,  it 
follows  that  the  present  application  is  irregular,  and  in  strict- 
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ness  ought  to  be  refused.  The  defendant  should  have  pro- 
ceeded to  examine  his  -witnesses.  His  doing  so  would  not 
have  given  the  plaintiff  any  advantage,  because  the  plaintiff 
would  have  been  thereby  excluded  from  calling  any  witnesses 
except  by  leave  of  the  court,  a leave,  I may  add,  which  the 
court  would  be  very  slow  to  give  where  it  would  be  attended 
with  any  risk  of  doing  injustice  to  the  defendant.  But  to 
refrain  from  calling  his  witnesses,  and  then  to  move  for  the 
costs  of  the  day,  was  a course  which  it  was  not  competent  to 
the  defendant  to  pursue. 

But  as  the  practice  has  been  misunderstood,  this  may  be 
treated,  I think,  if  the  parties  desire  it,  as  an  application  by 
the  plaintiff  to  enlarge  publication,  and  an  order  to  enlarge 
publication  may  be  made  upon  payment  of  the  costs  of  the 
application,  and  of  the  costs  of  the  day,  including  the  costs 
of  the  defendant’s  witnesses. 


Bostwick  v.  Siiortis. 

Garnishee  order — Examination  of  defendant. 

The  Court  will  grant  an  order  for  the  examination  of  the 
defendant  for  the  purpose  of  ascertaining  what  debts  are  due 
the  defendant  under  the  statute  22  Victoria,  chapter  33, 
section  12,  with  a view  of  garnisheeing  such  debts. — [The 
Chancellor.] 


Gibson  y.  Clench. 

Attorney- General — Costs. 

The  Attorney-General  is  never  made  to  pay  costs,  even  upon  interlocutory 
applications. 

This  was  an  application  on  behalf  of  the  Attorney-General 
to  enlarge  the  time  fixed  for  answering  the  bill  filed  in  this 
cause.  When  the  order  allowing  time  was  made,  a question 
arose  whether  it  should  be  granted  on  payment  of  costs. 
After  taking  time  to  look  into  the  practice, 

The  Chancellor.— The  only  question  here  is,  whether 
the  Attorney-General,  who  applies  for  time  to  answer,  is 
bound  to  pay  the  costs  of  the  application.  I was  under  the 
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impression  that  the  recent  statute  20  Vic.,  ch.  212,  had  intro- 
duced some  new  rule  upon  this  subject.  But  that  clause 
has  no  application  to  the  present  case  ; and  irrespective  of 
that  statute,  the  rule  seems  settled,  that  the  Attorney-General 
never  pays  costs,  even  upon  interlocutory  applications. — 
Attorney-General  v.  Corporation  of  London,  12  Beav.  176 
and  8. 


Grange  v.  Conroy. 

[October  31. 

Order  pro  confesso  after  six  months. 

An  order  pro  confesso  was  granted  ex  parte,  although  more  than  six  months 
had  elapsed  from  the  service  of  the  bill,  the  long  vacation  having  inter- 
vened. 

In  this  case  N.  Kingsmill  for  plaintiff,  moved  ex  parte  for 
an  order  to  take  the  bill  pro  confesso , after  the  lapse  of  more 
than  six  months  from  the  service  of  the  bill.  It  appeared 
that  personal  service  of  the  bill  had  been  effected  within  the 
jurisdiction  early  in  the  month  of  May  last. 

Spragge,  V.  C.— -The  practice  which  the  judges  have  laid 
down  on  these  motions,  when  it  appears  that  the  service  of 
the  bill  has  been  effected  more  than  six  months  before  the 
application,  is  to  require  notice  to  be  given,  but  where  such 
six  months  include,  as  here,  the  long  vacation,  perhaps  the 
notice  may  reasonably  be  dispensed  with  ; therefore  let  the 
order  go  as  asked. 


Crawford  v.  Birdsall. 

[November  12. 

Guardian  ad  litem  to  person  of  unsound  mind. 

In  moving  to  have  a guardian  ad  litem  appointed  to  a 
person  of  unsound  mind  it  must  be  shown  that  he  has  not 
been  so  found  by  inquisition. — [Spragge,  V.  C.] 
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Rice  y.  Brooks. 

[November  17. 

On  a motion  for  a final  decree  of  foreclosure,  it  appeared 
that  in  proceeding  under  a decree  several  persons  were  made 
defendants  in  the  Master’s  office,  whom  the  court  thought 
were  unnecessary  parties  to  the  taking  of  the  accounts 
directed.  The  motion  was  refused,  and  the  costs  caused  by 
making  such  unnecessary  parties  were  ordered  to  be  deducted 
from  the  plaintiff’s  bill ; the  'amount  then  appearing  to  be 
due  was  ordered  to  be  paid  in  two  weeks,  or  in  default, 
foreclosure. — [The  Chancellor.] 


Kay  y.  Sanson. 

[November  18. 

Notice  of  answer  having  been  filed. 

When  a motion  is  made  to  dismiss  the  bill  for  want  of  prosecution,  the 
party  moving  must  shew  that  notice  of  having  put  in  an  answer  has  been 
duly  served. 

This  was  an  application  to  dismiss  for  want  of  prosecution. 
Notice  of  the  motion  had  been  served.  The  certificate  of 
the  state  of  the  cause  shewed  that  no  proceedings  had  been 
taken  in  the  suit  since  the  filing  of  the  answer,  and  that 
several  months  had  elapsed  since  the  answer  had  been  put 
in,  but  no  evidence  was  given  of  notice  having  been  given  of 
the  time  of  putting  in  the  answer  ; under  these  circumstances 
the  application  was  refused. — [Spragge,  V.  C.,  (Esten,  V. 
C.,  concurring).] 


Fraser  v.  Bens. 

[November  19. 

In  settling  the  terms  and  conditions  of  a sale  under  a decree, 
the  plaintiff,  who  had  the  conduct  of  the  sale  had  omitted  to 
ask  for  a reserved  bid,  and  the  master  issued  his  advertise- 
ment. On  a motion  to  the  judge  in  chambers,  liberty  to 
have  a reserved  bid  was  granted,  and  the  master’s  advertise- 
ment of  the  terms  and  conditions  of  sale  altered  in  accord- 
ance therewith,  on  payment  by  the  plaintiff  of  the  costs  of  the 
application. — [Spragge,  V.  C.] 
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Russell  v.  Robertson. 

A mortgagee  insuring  the  mortgage  premises  against  accident  or  damage  by 
fire,  out  of  his  own  funds,  is  entitled  to  receive  the'amount  of  the  policy 
in  the  event  of  loss  for  his  own  benefit,  without  giving  credit  therefor  upon 
the  mortgage. 

This  was  a motion  by  Cattenach  for  a final  decree  of  fore- 
closure in  default  of  payment  of  the  amount  found  due  by 
the  master’s  report.  W.  Davis , contra,  read  affidavits  shew- 
ing that  a sum  of  £500  had  been  paid  to  the  holder  of  the 
mortgage,  being  the  amount  of  a policy  of  insurance  effected 
by  him  upon  the  mortgage  premises,  which  had  been  destroyed 
by  fire,  and  claimed  to  have  credit  for  that  amount  on  the 
mortgage,  and  a reference  to  the  master  to  take  the  subse- 
quent account. 

Spragge,  V.  C. — The  question  in  this  case  is,  whether  a 
mortgagee  who  insured  certain  mortgaged  premises  in  the 
sum  of  £500,  without  communication  with  the  mortgagor? 
paying  the  premiums  out  of  his  own  pocket,  and  not  charg- 
ing them  against  the  mortgagor ; and  who,  upon  their 
destruction  by  fire,  received  the  £500  from  the  insurers,  is 
bound  to  deduct  the  amount,  less  the  amount  paid  for 
premiums,  from  the  mortgage  debt. 

The  question  was  in  effect  decided  by  Sir  James  Wigram,  in 
Dobson  v.  Land,  (8  Hare,  216.)  The  point  considered  in 
that  case  was,  whether  a mortgagee,  having  insured  the 
mortgaged  premises  for  his  own  protection,  in  the  absence  of 
any  assent  shewn  from  the  mortgagor,  could  charge  the 
premiums  against  the  mortgagor ; and  in  the  argument,  as 
well  as  in  the  judgment,  the  right  of  the  mortgagee  to 
such  premiums  against  the  mortgagor,  and  the  right  of 
the  mortgagor,  in  the  event  of  the  premises  being  de- 
stroyed by  fire,  to  have  the  sum  payable  on  the  policy 
laid  out  in  the  restoration  of  the  premises,  were  treated 
as  convertible : and  Sir  James  Wigram  observing  that 
he  had  great  difficulty  in  seeing  why  a mortgagee  should 
not,  as  between  himself  and  the  mortgagor  only,  be  allowed 
to  make  any  contract  he  pleased  collateral  to,  and  not 
affecting,  the  mortgaged  premises;  just  as  a lessor  or  lessee 
may  insure  the  leasehold  property  against  fire  without  giving 
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the  other  any  interest  in  the  policy ; held,  the  mortgagee 
not  entitled  to  charge  the  mortgagor  with  the  premiums. 

I do  not  find  that  either  question  has  since  been  raised  in 
England  ; but  I find  a case  reported  from  the  Supreme 
Court  of  Massachusetts — (White  v.  Brown,  2 Cush.  412,) 
involving  precisely  the  question  which  has  been  raised 
here.  A sum  of  money  had  been  received  upon  a policy 
effected  under  the  like  circumstances ; and  the  master,  in 
allowing  the  mortgagee  for  repairs,  deducted  the  sum  so 
received  by  him ; but  this  the  court  overruled,  observing : 
“ The  defendants  alone  effected  the  insurance,  and  are 
exclusively  entitled  to  the  benefit  of  it,  and  the  amount 
received  by  them  under  their  policy  could  not  properly  be 
taken  into  the  account  in  adjusting  the  amount  for  repairs 
between  them  and  the  plaintiff.  If  a mortgagee  gets  his 
interest  insured  and  receives  the  amount  of  the  insurance 
under  his  policy,  it  does  not  affect  his  claim  against  the 
mortgagor.” 

I have  examined  some  English  cases  arising  out  of  insur- 
ances upon  life.  In  Ex  parte  Lancaster  (4  DeG.  & S.  524,) 
such  insurance  was  effected  by  the  grantee  of  an  annuity, 
without  any  stipulations  between  himself  and  the  grantor, 
and  the  question  was,  to  whom  the  policy  belonged,  upon  the 
annuity  being  redeemed  by  the  grantor.  It  was  held  to 
belong  to  the  grantee. 

The  same  question  arose  in  Gottlieb  v.  Cranch,  (4  D.  M. 
& G.  440,)  and  was  decided  in  the  same  way ; the  grantor  in 
that  case,  paying  to  the  grantee  an  annual  sum  to  pay  the 
premiums  on  the  insurance ; which  sum  was  adjudged  by  the 
court  to  belong  to  the  grantee,  being  nothing  more  than  a 
statement  of  the  calculation  made  as  a foundation  of  the  terms 
on  which  the  grantee  advances  his  money ; and  therefore 
not  distinguishing  the  case  from  that  where  the  grantee  of  the 
annuity  himself  pays  the  premiums  without  any  agreement 
with  the  grantor. 

Lea  v.  Hinton,  (19  Beav.  324)  was  the  case  of  a life 
policy  to  secure  a debt,  and  the  question  was  one  of  fact, 
whether  it  was  to  secure  a debt  due  to  Mr.  Hinton,  who 
effected  the  insurance,  or  a debt  to  a third  person  for  which 
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Mr.  Hinton  was  security.  The  evidence  convinced  Sir  John 
Romilly  that  it  was  the  latter ; but  he  said,  there  could  be 
no  question  that  if  Mr.  Hinton  had  effected  the  policy  to 
cover  a debt  due  to  himself,  and  the  insurance  company  had 
paid  the  amount,  no  one  representing  the  person  whose  life 
was  insured,  could  have  any  claim  upon  it.  In  that  case,  as 
in  this,  the  amount  payable  under  the  policy  was  received  by 
the  person  who  effected  the  insurance,  and  the  Master  of  the 
Rolls  intimated  a very  clear  opinion  that  that  circumstance 
would  not  affect  his  right  to  secure,  if  a creditor,  the  full 
amount  of  his  debt. 

I have  looked  at  the  case  of  Henson  v.  Blackwell,  (4  Hare, 
434,)  in  which  Sir  James  Wigram  may  be  understood,  with- 
out, however,  in  terms  so  expressing  himself,  to  intimate 
that  moneys  received  on  a life  policy  to  secure  a debt  effected 
without  the  privity  of  the  debtor,  should  go  in  satisfaction  of 
the  debt ; but  this  would  hardly  agree  with  his  later  judg- 
ment in  Dobson  v.  Land ; besides  the  other  authorities  to 
which  I have  referred. 

I think  the  mortgagor  in  this  case  not  entitled  to  have  the 
amount  received  under  the  policy  of  insurance  applied  in 
reduction  of  the  mortgage  debt. 


Taylor  v.  Stead. 

Where  a mortgagee  institutes  proceedings  to  foreclose  against  the  mortgagor, 
and  the  estate  of  a deceased  mesne  incumbrancer,  the  real  representatives 
of  such  deceased  incumbrancer  are  not  necessary  parties. 

This  was  a motion  for  the  final  decree  of  foreclosure,  default 
having  been  made  in  payment  of  the  amount  found  due. 
The  real  representatives  of  a deceased  mortgagee,  subsequent 
to  the  plaintiff,  had  been  made  parties  to  the  bill,  and  the 
usual  reference  to  the  master  had  been  directed  at  the  hear- 
ing. After  taking  time  to  look  at  the  pleadings, 

The  Chancellor. — This  is  a bill  to  foreclose  by  a first 
mortgagee  having  the  legal  estate  against  the  mortgagor  and 
a subsequent  mortgagee.  The  subsequent  mortgagee  being 
dead,  the  bill  was  filed  against  his  real  and  personal  repre- 
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sentatives,  and  as  the  former  are  numerous,  the  costs  of  the 
suit  have  been  very  materially  increased.  It  is  clear  that  the 
real  representatives  of  the  mortgagee  were  not  not  necessary 
parties — Whitla  v.  Halliday,  (4  D.  & W.  267 ; Fisher  on 
mortgages,  211,)  and  the  bill  as  to  them  should  have  been  dis- 
missed at  the  hearing,  with  costs.  But  as  my  brother  Spragge 
had  some  doubt  upon  the  subject,  and  was  understood  to  assent 
to  the  decree,  and  as  no  objection  has  been  made  by  any  party, 
I do  not  feel  that  I can  properly  interfere  at  this  stage  of  the 
cause.  The  foreclosure  order  may  therefore  be  drawn  up. 


Wilson  v.  Switzer. 

Costs — Set-off — Rights  of  solicitor. 

A.  having  obtained  a decree  against  B.  for  payment  of  a large  sum  of  money, 
issued  an  attachment  to  enforce  payment,  upon  which  B.  was  arrested. 
The  attachment  was  afterwards  set  aside  for  irregularity,  and  an  action 
for  false  imprisonment  brought  by  B.  against  A.  and  his  solicitor.  An 
injunction  to  restrain  the  proceedings  at  law  was  granted,  but  A.  and  his 
solicitor  were  ordered  to  pay  B.  his  costs  of  the  action  at  law,  and  of  the 
motion  for  injunction.  On  an  application  by  A.  and  his  solicitor  to  set- 
off these  costs  against  the  debt  due  by  B.  to  A., 

Held,  that  the  lien  of  the  attorney  at  law  for  costs  not  having  accrued,  and 
by  reason  of  the  injunction,  never  could  accrue,  and  B.’s  right  to  the  costs 
being  derived  from  an  order  of  this  court,  A.  would  have  been  clearly 
entitled  to  the  set-off  asked,  had  the  costs  been  payable  by  him  alone ; 
but  being  payable  by  him  and  his  solicitor  jointly,  and  the  debt  being  due 
to  A.  alone,  whether  such  set-off  could  be  made — qucere. 

The  facts  giving  rise  to  this  application  appear  in  the 
judgment,  and  in  the  report  of  the  motion  to  set  aside  the 
attachment.  Ante  p.  44. 

Blain , for  the  application. 

Blevins , for  plaintiff,  contra. 

Spragge,  Y.  C. — The  defendant,  Seth  Wilson,  obtained  a 
decree  against  the  plaintiff  for  the  payment  of  a large  sum  of 
money,  and  an  attachment  was  issued  to  enforce  payment, 
upon  which  the  plaintiff  was  arrested  and  committed  to  prison. 
This  attachment  was  afterwards  set  aside  for  irregularity,  and 
the  plaintiff  then  brought  an  action  for  false  imprisonment 
against  the  defendant  Seth  Wilson,  and  his  solicitor,  Mr. 
Alexander  McDonald.  Upon  their  application  to  this  court, 
after  the  action  at  law  had  proceeded  some  length,  it  was  en- 
joined, and  it  was  ordered  that  Seth  Wilson  and  his  solicitor, 
Mr.  McDonald,  should  pay  to  the  plaintiff  his  costs  of  the  action 
at  law,  and  of  the  application  for  injunction.  And  the  present 
11 
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application  is,  that  those  costs  may  be  set  off  as  far  as  they 
go,  against  the  debt  due  by  the  plaintiff  to  Seth  Wilson. 

It  is  very  clearly  settled,  that  in  this  court  the  lien  of  a 
solicitor  for  his  costs  is  subordinate  to  the  equities  between  the 
parties,  and  that  it  does  not  extend  beyond  what  is  the  true 
balance  due  from  one  party  to  another.  In  Taylor  v.  Popham, 
(15  Vesey  72,)  Lord  Eldon,  said : “ The  doctrine  of  this  court, 
however,  has  always  been  that  where,  in  a cause  comprising 
a great  number  of  questions,  costs  may  ultimately  be  due  to 
both  parties,  and  sums  to  be  paid  as  duties  to  each,  the  demands 
of  both  shall  be  arranged  so  as  to  do  justice  between  them  • 
and  the  lien  of  the  solicitor  is  only  as  to  those  costs  which,  upon 
the  whole  taken  together,  one  party  can  claim  from  the  other.’’ 
And  again,  “I  have  a strong  notion  that  the  doctrine  of  this 
court  has  all  along  been  that  when  different  demands  arise  in 
a cause,  the  costs  should  be  arranged  as  the  equities  between 
the  parties  require,  without  considering  the  solicitor.” 

The  rule  has  been  followed  by  Lord  Manners,  in  Shine  v. 
Gough,  (2  B.  & B.  33 ;)  by  Lord  Gifford,  in  Harmer  v.  Harris, 
(1  Buss.  155 ;)  by  Lord  Langdale,  in  Bawtree  v.  Watson,  (2 
Keen,  713,)  and  in  Cattell  v.  Simons,  (6  Bea.  304,)  and  by 
the  Master  of  the  Bolls  in  Ireland,  Mr.  Blackburn,  in  the 
Marquis  of  Salisbury  v.  Maguire,  (7  Irish  Eqy.  499.) 

It  is  objected,  however,  that  this  rule  does  not  apply  when 
the  costs  sought  to  be  set  off  accrued  in  one  court,  and  the 
costs  or  dues  against  which  they  are  sought  to  be  set  off  in 
another,  although  the  parties  to  receive  and  to  pay  respec- 
tively are  the  same. 

Shine  v.  Gough  i3  against  this  distinction ; the  costs  ordered 
to  be  set  off  there  being  incurred  by  one  party  in  equity,  and 
by  the  other  at  law ; the  one  party  having  obtained  a decree, 
and  the  other  a judgment  at  law,  the  application  was  by  the 
plaintiff  in  equity,  and  it  was  contended  that  the  costs  might 
properly  be  set  off,  on  the  ground  that  the  suit  being  instituted 
to  stop  proceedings  at  law  over  which  a court  of  equity  has 
jurisdiction,  it  was  competent  for  it  to  set  off  those  costs,  and 
the  Lord  Chancellor  granted  the  application.  The  Marquis 
of  Salisbury  v.  Maguire  was  also  a case  where  costs  at  law 
and  in  equity  were  set  off,  the  one  against  the  other. 

On  the  other  hand,  Wright  v.  Mudie,  (1  S.  & S.  266,)  is  an 
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authority  the  other  way.  The  plaintiff  at  law  having  brought 
his  action  in  the  King’s  Bench,  the  defendant  filed  his  bill 
for  discovery  in  aid  of  his  defence,  and  the  plaintiff  at  law 
was  nonsuited,  and  Sir  John  Leach  refused  the  application 
of  the  plaintiff  in  equity  to  set  off  the  costs,  observing  that 
Taylor  v.  Popham  was  not  an  authority  for  setting  off  costs 
in  equity  against  costs  in  the  King’s  Bench,  when  it  is  clear 
that  that  court  would  not  permit  the  set  off  of  costs  there 
against  the  costs  in  equity.  The  circumstances  in  the  Marquis 
of  Salisbury  v.  Maguire  were  precisely  similar ; and  Wright 
v.  Mudie  was  cited,  but  the  decision  was  the  other  way.  The 
reason  is  not  given. 

In  the  late  case  of  Collett  v.  Preston,  (15  Bea.  358,)  before 
the  present  Master  of  the  Bolls,  the  defendant  had  brought 
an  action  against  the  plaintiff  upon  a mortgage  made  to  him 
as  trustee  for  Finch  and  others,  in  the  action  he  was  non- 
suited, and  costs  were  taxed  against  him.  The  suit  in  equity 
was  instituted  for  the  purpose  of  having  it  declared  that  the 
mortgage  was  void  for  fraud,  and  for  its  cancellation.  The 
bill  was  dismissed  with  costs.  The  plaintiff  in  equity  applied 
that  the  costs  payable  by  him  under  the  decree  might  be  set 
off  against  those  recovered  against  him  at  law.  Sir  John 
Rornilly,  after  taking  time  to  consider,  refused  the  applica- 
tion, observing  that  he  could  not  grant  it  without  interfering 
with  the  solicitor’s  lien,  or  , consistently  with  the  authorities 
and  principles  of  the  court. 

In  that  case,  and  Wright  v.  Mudie,  the  defendant  in  the 
action  at  law  was  in  a condition  to  enforce  against  the  plain- 
tiff payment  of  the  costs  of  suit ; and  by  the  rule  of  the  court 
in  which  the  action  was  pending,  the  attorney  for  the  success- 
ful party  had  a lien  upon  the  costs  to  recover  them  against 
the  unsuccessful  party.  Now  if  a court  of  equity  were  to 
make  an  order  for  the  set  off  against  such  costs,  of  costs,  or  of 
money  otherwise  adjudged  payable  by  its  order  or  decree,  it 
would  intercept  the  lien  of  the  attorney  at  law’,  and  so  inter- 
fere with  a right  recognised  by  the  common  law’  courts  as 
existing  in  their  attorneys.  Besides,  I do  not  see  how  such 
an  order,  if  made,  could  be  carried  out,  except  by  an  injunc- 
tion restraining  the  attorney  at  law  from  proceeding  at  law  to 
recover  his  costs ; and  such  an  injunction  could  hardly  be 
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asked  for.  But  in  this  case,  as  in  Shine  v.  Gough,  the  attor- 
ney at  law  is  not  in  a position  to  enforce  his  costs  at  law,  and 
never  can  he,  as  this  court  has  enjoined  the  plaintiff  from 
proceeding  any  further  in  that  court ; and  he  owes  his  right, 
or  rather  his  client  owes  his  right,  to  receive  them  from  the 
defendant  at  law  only  to  the  order  of  this  court.  This  court, 
therefore,  if  it  ordered  the  set-off  asked  for,  would  not  be  in- 
terfering with  the  lien  of  the  attorney  at  law,  because  no  such 
lien  had  accrued.  Shine  v.  Gough,  therefore,  does  not  appear 
to  be  in  conflict  with  Wright  v.  Mudie,  or  Collett  v.  Preston, 
but  to  be  distinguishable  upon  the  ground  I have  stated. 

In  the  case  before  me,  the  defendant,  Seth  Wilson,  is 
entitled  by  the  judgment  of  this  court  to  a large  sum  of  money 
from  the  plaintiff,  and  he  proposes  to  deduct  from  that  sum 
the  amount  of  the  costs  at  law,  and  of  the  application  for  the 
injunction : the  latter,  I suppose,  can  admit  of  no  question, 
and  as  to  the  former,  I think  that  the  mere  circumstance  of 
their  being  costs  at  law  does  not  disentitle  Seth  Wilson  to 
what  he  asks. 

The  Vice-Chancellor  added,  that  he  had  thus  disposed  of 
the  question  argued  before  him ; but  there  was  another  ques- 
tion which  had  not  been  raised,  namely,  whether  the  debt 
being  from  the  plaintiff  to  Seth  Wilson,  and  the  costs  payable 
by  Seth  Wilson  and  Alexander  McDonald  to  the  plaintiff, 
and  so,  what  was  due  being  in  different  rights,  they  could  be 
set  off,  he  inclined  to  think  that  they  could  not,  but  if  the 
parties  who  sought  to  make  the  set-off  desired  to  be  heard 
upon  the  point  it  might  be  spoken  to.* 


Crooks  v.  Street. 

Master’s  report — Practice. 

Where  the  master,  in  proceeding  to  take  an  account  under  decree  or  further 
directions,  finds  he  has  made  a mistake  in  taking  the  accounts  under  the 
original  decree,  he  is  not  at  liberty  to  correct  such  mistake  by  his  subse- 
quent report. 

The  master  having,  without  the  order  of  the  court,  reviewed  his  first  report, 
and  corrected  by  his  subsequent  report  an  error  found  in  the  first.  Held , 
that  the  master  exceeded  his  jurisdiction,  and  that  the  objection  being 
apparent  on  the  face  of  the  report,  the  objecting  party  was  not  driven  to 
appeal. 

The  facts  giving  rise  to  the  present  motion  are  fully  stated 

* Afterwards  spoken  to,  and  set-olf  disallowed,  for  the  reason  suggested 
by  the  V.  C. 
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by  his  Lordship  the  Chancellor,  before  whom  the  application 
was  made. 

Morphy , for  the  plaintiffs,  who  apply. 

Brough , contra. 

Howell  v.  Kightley  (2  Jur.  N.  S.  455,)  Ware  v.  Watson 
(lb.  129,)  Turner  v.  Turner  (1  J.  & W.  39,)  were  cited  by 
plaintiff’s  counsel  to  shew  that  defendant  should  have 
appealed  if  dissatisfied  with  the  report. 

Tiie  Chancellor. — This  is  a motion  for  an  order  direct- 
ing the  defendant  T.  C.  Street  to  pay  into  court  the  sum 
of  <£859  12s.  2d.,  found  due  by  the  master’s  report,  dated 
July,  1859. 

Mr.  Brough  objects  on  behalf  of  Mr.  Street,  that  the 
master  has  plainly  exceeded  his  authority,  in  having  varied 
a report  previously  made  by  himself,  without  the  sanction  of 
the  court,  and  contrary  to  the  decree  on  further  directions. 

Mr.  Morphy  contends,  that  the  defendant,  who  has  not 
appealed  from  the  report,  is  no  longer  in  a position  to  urge 
the  objection  upon  which  his  counsel  insists,  the  report  having 
become  teng  since  absolute. 

The  decree,  which  was  pronounced  so  far  back  as  the  12th 
of  January,  1849,  declares,  so  far  as  it  is  material  to  the 
present  motion,  first,  that  the  defendant  T.  C.  Street  is  a 
trustee  as  to  all  lands  which  were  of  John  Crooks,  deceased, 
which  were  purchased  by  Samuel  Street,  the  defendant’s 
testator,  at  sheriff’s  sale,  under  writs  of  execution  issued 
upon  the  judgment  at  the  suit  of  John  Fisher.  Secondly, 
that  the  said  defendant  is  entitled  to  the  amount  due  upon 
the  judgment  recovered  by  Fisher,  with  interest,  costs,  and 
expenses  thereon.  Thirdly,  that  the  said  defendant,  T.  C. 
Street,  is  entitled  to  be  credited  in  account  with  all  moneys 
paid  by  the  defendant’s  testator,  Samuel  Street,  on  foot  of 
two  several  judgments  recovered  by  the  defendant  James 
Leslie,  against  the  personal  representatives  of  John  Crooks, 
and  of  William  Crooks.  Fourthly,  that  as  to  the  residue 
due  upon  the  said  last  mentioned  judgments,  the  said 
defendant  is  a trustee  as  to  one  moiety  for  the  said  Leslie, 
and  as  to  the  other  moiety  for  the  estate  of  John 
Crooks.  The  master  is  then  directed  to  take  an  account 
of  what  is  due  to  the  defendant  on  foot  of  the  Fisher  judg- 
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ment,  and  of  the  amounts  paid  by  the  defendant’s  testator  on 
foot  of  the  judgments  recovered  by  Leslie,  and  it  then  pro- 
vides that  “ in  case  it  shall  appear  upon  taking  such  accounts 
that  the  moneys  received  by  the  said  S.  Street  and  T.  C. 
Street,  shall  exceed  the  amount  due  upon  the  said  judgment 
recovered  by  Fisher,  and  the  amount  paid  by  the  said  S. 
Street  in  respect  of  the  judgments  recovered  by  Leslie,  and 
the  one-half  of  the  debt  and  interest  of  the  residue  of  such 
judgments,  &c.,  it  is  ordered  that  the  said  defendant  T.  C. 
Street,  do  pay  such  balance  into  the  Commercial  Bank  of  the 
Midland  District,  &c.,  to  the  credit  of  this  cause,  subject  to 
the  further  order  of  this  court.” 

Now  the  meaning  of  that  decree  does  not  appear  to  me  to 
admit  of  any  doubt.  The  master  is  directed  in  plain  terms, 
to  take  the  account  between  the  defendant  Street,  and  the 
estate  of  John  Crooks,  upon  the  principles  prescribed  by  the 
decree,  and  in  the  event  of  a balance  being  found  against 
Street,  the  decree  orders  him  to  pay  it  into  court  to  the 
credit  of  the  cause. 

In  his  first  report,  made  in  pursuance  of  this  decree,  which 
bears  date  the  23rd  of  October,  1852,  the  master  certifies 
that  he  had  taken  an  account  of  all  sums  of  money  received 
by  the  said  S.  Street,  and  T.  C.  Street,  in  respect  of  the  sale 
of  the  said  lands , and  whether  arising  from  the  sale  thereof , 
or  from  the  rents  and  profits  thereof  \ or  otherwise , and  found 
the  same  to  amount  to  £1135  12s.  2d.  The  report  next 
ascertains  the  several  sums  due  to  the  defendant  on  foot  of 
the  judgments  mentioned  in  the  decree,  and  in  accordance 
with  its  directions,  and  the  master  certifies  that  the  sums  so 
ascertained,  with  interest,  costs,  and  charges,  amounted  to 
£2710  14s.  OJd.,  u the  same  exceeding  the  said  sum  of 
£1135  12s.  2Jd.,  so  received  by  the  said  S.  Street,  and  T.  C. 
Street,  by  the  sum  of  £1575  Is.  lOd.” 

The  master  acted,  therefore,  as  it  appears  to  me,  in  exact 
accordance  with  the  decree.  He  took  the  account  between  the 
defendant  and  the  estate  of  John  Crooks,  and  he  certifies  that 
the  balance  due  to  the  defendant  on  foot  of  that  account, 
at  the  date  of  his  report,  was  £1575  Is*  lOd. 

There  was  a further  report  on  the  15th  of  February,  1858, 
but  it  is  not  material  to  the  question  before  me. 
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The  cause  was  then  heard  upon  further  directions,  and  the 
decree  pronounced  upon  that  hearing  refers  it  to  the  master 
to  take  an  account  of  the  moneys  received  by  the  defendant, 
by  way  of  purchase  money  of  the  lands  in  the  pleadings  men- 
tioned, or  otherwise , since  the  period  to  which  such  account 
has  been  taken , as  referred  to  in  the  said  report  of  the  23rd 
day  of  October , 1852,  also  an  account  of  what,  if  any  thing, 
remains  due  to  the  defendant  in  respect  of  judgments  purchased 
by  the  said  S.  Street,  as  in  the  said  report  mentioned.” 

Now  there  cannot  be  a doubt,  as  it  seems  to  me  that  the 
decree,  on  further  directions,  is  based  upon  the  report  of 
October,  1852,  and  directs  the  account  between  the  defendant 
and  the  estate  of  John  Crooks  to  be  continued  from  that 
date  on  foot  of  the  account  then  taken  by  the  master. 

The  report  made  in  pursuance  of  the  decree,  which  bears 
date  the  8th  of  July,  1859,  states  with  great  particularity  the 
conclusion  at  which  the  master  had  arrived  in  his  report 
of  October,  1853,  in  relation  to  the  account  between  the 
defendant  and  the  estate  of  John  Crooks,  and  then  proceeds 
in  these  words : u And  I find  that  in  taking  the  said  four 
last  mentioned  accounts,  as  in  my  said  report  mentioned, 
there  was  no  set-off  made  of  the  said  sum  of  <£1135  12s.  2Jd., 
received  by  the  said  S.  Street,  and  T.  C.  Street,  as  the  same 
was  received  by  them  from  time  to  time  in  satisfaction  of  the 
principal  and  interest  of  the  sums  due  to  them  respectively 
from  time  to  time,  in  respect  of  the  said  Fisher  and  Leslie 
judgments,  &c.,  and  that  no  balance  was  struck  as  between 
the  said  T.  C.  Street,  and  the  estate  of  the  said  John  Crooks, 
in  taking  the  said  accounts.  And  I find  that  the  estate  of 
the  said  John  Crooks  is  entitled  to  interest  on  the  several 
sums  making  together  the  sum  of  £1135  12s.  2d.,  as  the 
same  were  received  from  time  to  time  up  to  the  date  of  my 
said  report  of  the  25th  of  October,  1852,  as  a set-off  against  the 
interest  allowed  as  aforesaid  in  respect  of  the  said  Fisher  and 
Leslie  judgments,  and  I have  computed  the  same  accordingly 
on  the  aggregate  of  such  receipts  in  each  year,  from  the  end 
of  the  year  in  which  the  same  were  received,  to  the  date  of 
my  last  mentioned  report,  and  I find  such  interest  amounts 
in  all  to  the  sum  of  £337  13s.  IJd.” 
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It  is  clear,  therefore,  that  the  master  has  not  continued  the 
accounts  between  the  defendant  and  the  estate  of  John 
Crooks  from  the  date  of  his  previous  report,  and  on  foot  of 
the  accounts  then  taken,  as  directed  by  the  decree.  On  the 
contrary,  he  has  reviewed  and  materially  varied  his  previous 
report,  by  charging  the  defendant  a large  sum  on  account 
of  interest,  a sum  with  which  the  defendant  ought  to  have  been 
charged  in  the  previous  account,  if  chargeable  at  all,  because 
it  is  clear  beyond  question  that  the  power  of  the  master  to 
deal  with  the  matter  was  as  ample  then  as  now.  (a)  It  is 
clear,  therefore,  that  the  master  has  exceeded  his  jurisdiction, 
and  as  the  objection  is  apparent  upon  the  report,  the  defen- 
dant was  not  driven  to  an  appeal,  but  is  entitled  to  insist  now 
that  a further  reference  must  be  directed. 

In  ordering  the  master  to  review*  his  report,  I would  not  be 
understood  as  intimating  any  dissent  from  the  conclusion  at 
which  he  arrived.  But  however  clear  it  may  be  that  the 
defendant  should  be  charged  with  interest  upon  his  receipts, 
it  is  no  less  clear  that  it  was  not  competent  to  the  master  to 
correct  the  error  into  which  he  had  fallen  by  varying  his 
former  report,  contrary  to  the  decree  on  further  directions. 
It  may  not  be  too  late  even  yet  to  get  at  the  justice  of  the  case, 
which  seems  sufficiently  obvious ; but  it  must  be  got  at  in 
the  regular  way  ; and  as  the  course  pursued  by  the  master 
wras  plainly  irregular,  he  must  be  directed  to  review  his 
report. 


Baldwin  v.  Borst. 

[February  25. 

Setting  down  demurrer. 

Where  a party  files  and  sets  down  a demurrer  for  argument  at  the  same 
time,  he  will  be  considered  to  have  waived  his  right  to  taxed  costs. 
Plaintiff  is  entitled  to  two  clear  days’  notice  of  a demurrer  being  filed  before 
the  defendant  can  set  it  down  for  argument,  unless  he  is  willing  to  waive 
his  right  to  be  paid  taxed  costs. 

This  was  an  application  to  strike  a demurrer  out  of  the 
paper  of  causes  for  irregularity,  on  the  grounds  set  forth 
in  the  affidavit  filed,  which  stated  that  the  notice  of  filing 
the  demurrer  and  the  notice  of  setting  down  the  same  were 
served  at  one  and  the  same  time  : that  no  order  had  been 


(a)  See  order  142,  of  April,  1843. 
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served  or  obtained  for  setting  down  the  demurrer : that  the 
solicitor  for  the  plaintiff  had  no  opportunity  of  perusing  or 
considering  the  same  previously  to  its  being  set  down  for 
argument,  by  reason  of  which  it  was  apprehended  that 
plaintiff  had  lost  his  right  of  submitting  to  the  demurrer 
except  on  the  terms  of  paying  taxed  costs,  and  that  had  an 
opportunity  been  afforded  plaintiff  of  so  doing,  he  would 
have  submitted  to  the  demurrer  and  amended  his  bill.  Under 
these  circumstances,  Barrett , for  the  plaintiff,  contended 
the  proceeding  was  wholly  irregular  and  ought  to  be  set 
aside  with  costs.  Smith’s  Prac.  294 ; Ayckbourn’s  Prac. 
92  et  seq. 

Strong , contra. — The  usage  of  the  profession  since  the 
promulgation  of  the  orders  of  1853,  justifies  the  course 
which  has  been  adopted  by  the  defendant’s  solicitor  in  this 
instance.  By  the  eleventh  of  those  orders  it  is  provided  that 
“ upon  the  filing  of  a demurrer  either  party  is  at  liberty  to 
set  the  same  down  for  argument  immediately ,”  and  causes 
are  set  down  for  hearing  in  precisely  the  same  manner. 

Esten,  V.  C. — The  former  practice  was  to  file  the 
demurrer  and  enter  it  with  the  registrar  within  eight  days: 
after  which  either  party  could  set  it  down  for  argument  by 
petition  and  order.  The  present  practice  in  England  is  not 
to  enter  the  demurrer,  but  it  may  be  set  down  by  either  party 
immediately  (which  means,  I think,  without  being  entered) 
on  petition  and  order ; which  necessarily  gives  time  to  the 
opposite  party,  who  has  notice  of  it  the  day  it  is  filed,  to 
submit  to  it.  Our  general  orders  seem  only  to  dispense 
with  entering  ; and  demurrers  should  have  been  set  down 
by  petition  and  order.  The  contrary  practice,  however, 
has  been  introduced,  and  may  be  considered  established  : 
but  it  is  highly  reasonable  and  proper  that  an  opportunity 
should  be  afforded  to  a plaintiff  of  submitting  to  the  demur- 
rer; and  I think  that  a party  who  sets  down  his  demurrer 
on  the  same  day  that  he  files  it,  must  be  considered  as 
waiving  his  right  to  taxed  costs  on  a submission  to  it 
within  a reasonable  time,  which  may  be  said  to  be  the  next 
four  days,  both  inclusive. 

12 
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I must  refuse  this  application,  because  it  asks  what  I do 
not  think  it  right  to  grant,  hut  I refuse  it  without  costs, 
because  I think  the  defendant  was  wrong  to  set  down  the 
demurrer  eo  instante  that  it  was  filed ; and  because  the 
plaintiff  under  such  novel  circumstances,  and  in  the  uncer- 
tain state  of  the  practice,  was  at  a loss  to  know  what  course 
to  pursue.  Having  proceeded  with  reasonable  promptitude 
under  the  circumstances,  I think  he  is  entitled  to  an  order 
to  amend  on  payment  of  20s.  costs,  but  as  the  registrar 
would  be  at  a loss  to  know  how  to  draw  up  the  order  with- 
out a special  direction,  I think  it  right  now  to  save  a new 
application  to  the  court  to  provide  for  it  by  the  present 
order. 


I 


McLean  y.  Beaty. 


Proceeding ^ at  law  and  in  equity — Election. 


The  plaintiff  in  an  interpleader  issue  at  law  having  filed  his  hill  for  relief  in 
this  court  while  the  interpleader  is  pending,  is  not  bound  to  elect. 


This  was  an  application  to  discharge  an  order  which  had 
been  obtained  by  the  defendant  upon  precipe  calling  upon 
the  plaintiff  to  elect  whether  he  would  proceed  in  this  court 
or  at  law. 


McLennan , for  the  plaintiff. 

Boulton , (6r.  D.,)  contra. 

Esten,  Y.  C. — The  plaintiff  sued  Beaty  at  law,  and  the 
matter  having  been  referred,  and  an  award  made  in  favour 
of  the  plaintiff,  he  entered  up  judgment,  issued  execution,  and 
seized  the  interest  of  Beaty  in  the  goods  in  question  : where- 
upon the  sheriff  obtained  an  interpleader  issue,  and  at  the 
trial  the  matter  was  referred  to  Mr.  Dalton,  and  the  refer- 
ence is  still  pending  before  that  gentleman.  It  does  not 
appear  when  the  bill  was  filed  ; whether  before  or  after  the 
interpleader  issue  was  ordered,  or  whether  before  or  after  the 
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trial  and  reference  to  arbitration  ; but  in  either  case  I think 
it  cannot  be  said  that  the  plaintiff  is  pursuing  the  defendants 
at  law  and  in  equity,  and  doubly  vexing  them  with  litigation. 
The  interpleader  issu^  was  not  of  his  seeking,  and  although 
he  may  be  the  plaintiff  in  it,  it  was  instituted  by  and  for  the 
satisfaction  and  protection  of  the  sheriff : the  plaintiff  is  com- 
pelled to  proceed  with  it,  or  surrender  the  subject  in  dispute, 
and  he  has  not  that  absolute  control  over  it  which  I appre- 
hend an  order  to  elect  pre-supposes.  The  reference  to  Mr. 
Dalton  is  merely  a mode  of  terminating  a litigation  not  pro- 
moted by  the  plaintiff  I think  in  the  sense  which  is  implied 
in  an  order  to  elect.  It  is  possible,  indeed,  that  the  inter- 
pleader issue,  although  instituted  by  the  sheriff,  may  interfere 
with  the  relief  to  be  given  to  the  plaintiff  at  the  hearing,  on 
the  ground  that  a proceeding  was  pending,  when  the  suit  was 
instituted,  in  which  he  could  obtain  the  whole  relief  to  which 
he  was  entitled.  Upon  this  point  I express  no  opinion  ; but 
supposing  it  to  be  so,  this  is  a different  question  from  that  of 
double  vexation,  which  has  not,  I think,  occurred  in  this  case 
in  the  way  contemplated  by  the  order  to  elect,  which,  as 
having  been  obtained,  in  my  judgment,  upon  a false  allega- 
tion, must  be  discharged  with  costs. 


Graham  v.  Macpherson. 

Foreign  affidavit. 

An  affidavit  purporting  to  be  sworn  before  the  mayor  of  a city  in  England  is 
inadmissible  in  this  court  without  proof  of  his  signature  and  authority 
to  administer  oaths  ; but  where  the  affidavit  is  sworn  out  of  England  it  is 
receivable  as  evidence  in  the  courts  of  this  country  under  the  provisions 
of  the  imperial  statute  14  & 15  Victoria,  chapter  99. 

This  was  an  application  by  Roaf  for  a final  decree. 

Spragge,  Y.  C. — The  affidavit  of  the  plaintiff  in  this  case 
purports  to  have  been  sworn  before  the  mayor  of  Oxford, 
England,  and  Mr.  Roaf  contends  that  this  should  be  received 
by  this  court  upon  what  appears  upon  its  face,  without  more, 
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as  an  affidavit  duly  sworn,  and  he  refers  to  imperial  acts 
14  & 15  Vic.,  ch.  99,  and  15  & 16  Vic.,  ch.  86. 

By  the  lltli  section  of  the  former  act  it  is  provided  that 
u every  document  which  by  any  law  now  in  force,  or  here- 
after to  be  in  force,  is,  or  shall  be  admissible  in  evidence  of 
any  particular,  in  any  court  of  justice  in  England  or  Wales, 
or  Ireland,  without  proof  of  the  seal  or  stamp  or  signature 
authenticating  the  same,  or  of  the  judicial  or  official  character 
of  the  person  appearing  to  have  signed  the  same,  shall  be 
admitted  in  evidence  to  the  same  extent  and  for  the  same 
purposes  in  any  court  of  justice  of  any  of  the  British  colonies, 
or  before  any  person  having  in  any  such  colonies  by  law,  or 
by  consent  of  parties,  authority  to  hear,  receive  and  examine 
evidence,  without  proof  of  the  seal  or  stamp,  or  signature 
authenticating  the  same  ; or  of  the  judicial  or  official  char- 
acter of  the  person  appearing  to  have  signed  the  same.”  The 
question  then  is,  assuming  the  word  document  to  include  an 
affidavit,  which  looking  at  the  7th  section  of  the  same  act 
I think  it  does,  whether  the  paper  presented  in  this  case  as 
an  affidavit  would,  without  more,  be  admissible  in  evidence  as 
an  affidavit  in  courts  of  justice  in  England  or  Wales,  or 
Ireland,  and  upon  this  point  I am  referred  to  section  7,  of 
the  same  act,  and  section  22  of  15  & 16  Vic.,  ch.  86.  The 
former  provides  for  the  mode  of  proof  (in  England  and 
Ireland,  as  appears  by  the  preceding  section)  of,  among 
other  things,  judicial  proceedings  of  any  court  of  justice  in 
any  foreign  state,  or  in  any  British  colony,  and  all  affidavits, 
pleadings,  and  other  legal  documents  filed  or  deposited  in  any 
such  court;  and  as  to  authenticated  copies.it  provides  in 
substance,  that  they  shall  be  admissible  in  evidence  without 
any  proof  of  the  seal  where  a seal  is  necessary,  or  of  the 
signature,  or  of  the  truth  of  the  statement  attached  thereto, 
where  such  signature  and  statement  are  necessary,  or  of  the 
judicial  character  of  the  person  appearing  to  have  made  such 
signature  and  statement.  It  is  not  necessary  to  decide 
whether  this  section  applies,  as  to  affidavits,  to  any  but  those 
filed  or  deposited  in  court. 

The  22nd  section  of  the  latter  act  enacts  in  substance,  that 
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all  pleas,  answers,  disclaimers,  examinations,  affidavits,  and 
attestations  of  honour,  in  causes  or  matters  depending  in  the 
High  Court  of  Chancery,  and  also  acknowledgments  for  the 
purpose  of  enrolling  any  deed  in  the  court,  may  be  sworn  or 
taken  in  Scotland,  or  Ireland,  or  the  Channel  Islands,  or  in 
any  colony,  &c.,  before  any  judge,  court,  notary  public,  or 
person  legally  authorised  to  administer  an  oath,  or  before 
consuls  and  vice-consuls  in  foreign  parts,  out  of  the  Queen’s 
dominions ; and  that  judicial  notice  shall  be  taken  by  the 
Court  of  Chancery  of  the  seal  or  signature,  as  the  case  may 
be,  of  the  court,  judge,  or  other  person  before  whom  the 
paper  purports  to  have  been  sworn  or  taken. 

To  sum  up  these  provisions  in  few  words,  and  to  confine 
them  to  affidavits,  an  affidavit  being  offered  here;  they 
provide  for  the  admissibility  as  evidence  in  England  of 
affidavits  sworn  out  of  England,  and  for  the  admissibility  in 
colonies  of  that  which  is  admissible  in  England ; and  the 
thing  to  be  shewn,  is,  whether  an  affidavit  to  be  used  in  a 
court  of  justice  in  England  (the  latter  section  applying  only  to 
the  High  Court  of  Chancery)  purporting  to  be  sworn  before 
the  mayor  of  Norwich,  would,  without  more,  be  admissible  as 
evidence  in  England.  There  is  nothing  to  shew  that  it  would 
be  so  admissible,  and  I apprehend  that  it  would  not.  My 
opinion,  therefore,  is,  that  the  imperial  acts  referred  to  do 
not  make  the  so  called  affidavit  of  the  plaintiff,  offered  in  this 
case,  admissible. 

The  practice  of  the  court  under  the  general  orders,  in 
absent  defendant  cases,  is  referred  to.  The  orders  in  the 
cause  direct  that  the  affidavit  of  service  and  identity  may  be 
sworn  before  a mayor  or  chief  magistrate  abroad  : and  the 
court  has  been  in  the  habit  of  receiving,  what  purported  to  be 
the  signature  of  a mayor,  and  the  seal  of  a municipality, 
where  there  was  a seal,  as  in  fact  what  they  purported  to  be, 
and  to  assume  the  authority  of  such  magistrate  to  administer 
oaths.  It  may  be  that  the  practice  in  these  cases  has  been 
somewhat  loose,  and  that  the  court  has  assumed  that  which, 
according  to  the  English  cases,  required  proof.  This  is  not 
one  of  these  cases,  and  besides,  there  is  not  in  this  case  what 
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there  has  been  in  those  referred  to,  authority  to  any  mayor 
or  chief  magistrate  to  take  such  affidavit ; or  rather  an  order 
of  the  court  that  an  affidavit  sworn  before  him  shall  be 
admissible.  I think,  therefore,  that  this  paper  cannot  be 
read  as  an  affidavit. 


Moody  y.  McCann. 

Production  of  evidence  in  master's  office. 

Where  a party  upon  whom  the  onus  of  proof  lies  produces  a receipt,  or  other 
proof  of  a conclusive  nature,  and  closes  his  evidence  ; and  the  other  side 
produces  testimony  tending  to  shake  this  evidence,  further  evidence  in 
support  will  be  allowed  to  be  produced,  though  in  strictness  it  may  be 
such  as  might  have  been  produced  in  the  first  instance. 

This  was  ‘i  motion  by  way  of  appeal,  from  a decision  of  the 
master,  refusing  to  allow  the  plaintiff  to  adduce  further 
evidence  for  the  purpose  of  substantiating  the  case  made  by 
him  before  the  master. 

Read,  for  the  plaintiff. 

Brough , contra. 

Esten,  Y.  C. — With  considerable  doubt  and  hesitation  I 
have  come  to  the  conclusion  that  I ought  to  admit  this 
evidence,  although  it  is  evidence  in  support  of  the  affir- 
mative of  the  issue,  and  which  would  with  propriety  have 
been  adduced  in  the  first  instance;  and  I go  upon  the 
ground  that  the  receipt  wTas  evidence  of  that  conclusive 
nature  until  shaken  ; that  the  party  upon  whom  the  onus 
probandi  lay  was  justified  in  relying  upon  it,  in  the  first 
instance.  I admit,  however,  that  the  introduction  of  the  fresh 
evidence  seems  to  violate  the  rule  that  the  party  upon  whom 
the  burden  of  proof  lies  is  not  justified  in  making  a prima 
facie  case,  and  when  that  is  shaken,  in  adducing  fresh 
evidence  in  its  support.  Nor  do  I think  the  proposed  new 
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evidence  can  be  fairly  considered  as  in  contradiction  of  the 
defendant’s  evidence.  Such  evidence  must,  I think,  be 
confined  to  disproving  the  particular  facts  proved  by  the 
opposite  party  ; or  to  explaining  or  rebutting  those  particular 
facts ; and  it  must  not  be  general  evidence  in  support  of  the 
affirmative  of  the  issue,  which  this  evidence,  proposed  to  be 
offered,  is.  As  already  observed,  I proceed  upon  the  ground 
that  the  receipt  being  in  its  nature  conclusive  until  shaken, 
the  party  bound  to  prove  the  issue  was  warranted  in  relying 
upon  it  in  the  first  instance  without  resorting  to  additional 
proof.  Had  he  known  that  it  was  intended  to  impeach  or 
displace  the  release,  I think  he  would  have  been  bound  to 
adduce  all  his  evidence  in  the  first  instance.  But  this  is  not 
clear,  as  the  answer  was  never  in  fact  introduced  upon  the 
files,  and  it  does  not  appear  that  it  was  seen  by  the  opposite 
party.  The  defendant  will  be  entitled  to  adduce  evidence 
contradicting  or  rebutting  the  fresh  evidence,  that  is,  dis- 
proving the  particular  facts  proved  by  it,  or  explaining  them, 
or  obviating  their  effect ; but  he  will  not  be  entitled  to 
adduce  general  evidence  in  support  of  the  negative  of  the 
issue,  which  he  ought  to  have  exhausted  in  the  first  place,  as 
he  had  no  evidence  similar  to  the  receipt,  of  that  conclusive 
nature  prima  facie , which  would  warrant  him  in  stopping, 
and  forbearing  to  offer  any  further  proof.  I consider  myself 
as  standing  in  the  position  in  which  the  chief  clerk  would 
have  stood,  had  Mr.  Hine,  instead  of  saying  that  the  evidence 
was  closed,  had  expressed  a desire  to  adduce  further  evi- 
dence, and  asked  an  appointment  for  that  purpose  ; which, 
in  that  case,  I think,  should  have  been  granted.  I give  no 
costs  of  this  application,  but  think  that  the  plaintiff  ought  to 
pay  the  costs  of  the  application  to  the  chief  clerk. 
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Scarlett  y.  The  Canada  Company. 

[March,  7. 

Covenants  in  deeds  from  the  Canada  Company. 

The  Canada  Company,  by  their  charter,  are  not  exempted  from  giving  to 
purchasers  of  the  lands  granted  to  them  by  the  Crown  the  usual  covenants 
against  their  own  acts;  and  as  to  lands  which  the  company  may  have 
obtained  by  purchase  from  private  individuals,  the  company  will  be 
required  to  give  the  same  covenants  as  another  vendor. 

In  this  case  a decree  had  been  made  for  the  conveyance 
by  the  defendants  to  the  plaintiff  of  a lot  of  land  in  the 
township  of  York.  In  settling  the  conveyance,  a question 
arose  whether  the  company  were  bound  to  enter  into  any 
covenants  as  to  the  title,  or  whether  the  short  form  of  deed 
given  in  the  imperial  statute  6 Geo.  IV.,  ch.  75,  was  not 
the  only  conveyance  they  could  be  compelled  to  execute; 
the  eighth  section  of  the  act  declaring  that  “ such  conveyance 
shall  be  valid  and  effectual  in  law  to  all  intents  and  purposes 
whatsoever.” 

Hector , for  the  plaintiff. 

Brough , contra. 

Esten,  V.  C. — No  doubt  the  short  form  given  by  the  act 
authorising  the  incorporating  of  this  company,  was  given  to 
avoid  the  necessity  of  making  a lease  for  a year  or  other 
circuitous  mode  of  proceeding.  I cannot  suppose  th.it  the 
legislature  intended  that  a purchaser  should  not  be  entitled  to 
demand  from  the  company,  for  his  security,  a covenant  against 
their  own  acts,  even  as  to  lands  granted  by  the  Crown  ; and  as 
to  lands  purchased  by  the  company  from  private  persons,  which 
it  appears  the  land  in  this  instance  was,  I should  think 
the  company  would  be  bound  to  enter  into  all  the  usual 
covenants. 
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Maughan  Wilkes. 

Attachment  against  a married  woman. 

A married  woman,  defendant,  living  with  her  husband,  was  ordered  to  bring 
certain  accounts,  as  administratrix,  into  the  master’s  office,  and  having 
disobeyed  the  ordfer,  an  application  to  commit  her  for  contempt  was 
refused,  the  general  rule  being  that  the  husband  must  answer  for  the 
wife’s  default,  unless  he  shews  some  ground  of  exemption. 

In  this  case  an  order  to  administer  the  estate  of  the  late 
Walter  Ewing  Buchan  had  been  obtained  and  carried  into 
the  master’s  office.  In  proceeding  to  take  the  account,  the 
master  had  issued  his  -warrants  requiring  the  defendants,  one 
of  whom  was  a married  woman,  to  bring  certain  accounts 
relating  to  the  estate  into  his  office,  which  having  been  dis- 
obeyed by  her  a motion  was  made  by 

Freeland , for  an  order  to  commit  for  contempt ; but,  after 
taking  time  to  look  into  the  authorities, 

Spragge,  V.  C. — This  is  an  application  for  an  order  for 
the  commitment  of  the  defendant  Anne  Wilkes,  a married 
woman,  for  contempt,  for  not  bringing  into  the  master’s 
office  certain  accounts  directed  by  the  master  to  be  carried 
into  his  office,  she  having,  as  his  certificate  states,  been 
duly  required  so  to  do.  Anne  Wilkes  is  made  defendant 
as  administratrix  of  the  estate  of  Walter  Ewing  Buchan, 
deceased ; her  husband  is  made  a co-defendant. 

Upon  the  application  being  made,  I stated  that  it  was  my 
impression  that  the  application  could  not  be  granted,  and  on 
a subsequent  day  I was  referred  to  two  cases  in  support  of 
the  application.  One  of  them,  Bunyan  v.  Mortimer,  (6 
Mad.  278,)  only  decides  that  an  attachment  cannot  issue 
against  a married  woman  for  not  answering,  without  a pre- 
vious order  that  she  should  answer  separately  from  her  hus- 
band. In  the  other  case,  Otway  v.  Wing,  and  Wing  v. 
Otway,  (12  Sim.  90,)  an  order  was  made  against  a married 
woman  for  the  payment  of  money  ; but  upon  the  express 
ground  that  she  as  plaintiff  constituted  herself  a single  woman 
for  the  purposes  of  the  suit,  and  must  take  the  consequences 
of  disobeying  the  orders  of  the  court  made  upon  her  as  plain- 
tiff. 

I do  not  think  that  these  cases  warrant  the  application  that 
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is  made.  According  to  the  English  cases  the  general  rule  is 
that  the  husband  is  in  contempt,  and  is  punishable  by  attach- 
ment for  his  wife’s  default.  If  she  fail  to  answer  he  is  liable 
to  attachment,  although  he  answers  himself ; and  he  is  only 
excused  upon  shewing  his  inability  to  get  his  wife  to  answer. 
By  the  practice  of  this  court,  there  being  no  attachment  for 
want  of  answer,  an  order  for  the  wife  to  answer  separately 
goes  as  of  course  in  a proper  case,  after  the  expiration  of  the 
time  for  the  husband  and  wife  to  answer,  in  order  to  the  bill 
being  taken  pro  confesso  against  the  wife,  and  I am  informed 
that  in  this  case  such  order  has  been  obtained. 

An  attachment  will  issue  in  England  against  a married 
woman  for  not  answering  after  order  obtained  that  she  shall 
answer  separately ; but  it  does  not  seem  to  me  to  follow  that 
she  is  to  be  treated  as  a feme  sole  in  all  subsequent  proceed- 
ings in  this  court,  because  she  has  allowed  the  bill  to  be  taken 
against  her  pro  confesso . The  order  to  answer  separately 
has  not  been  obtained  by  her  ; but  in  a proceeding  taken  by 
the  plaintiff  being  the  only  course  by  which  he  can  get  on  in 
his  suit. 

The  general  rule,  then,  appears  to  me  to  be  untouched, 
that  the  husband  shall  answer  for  the  wife’s  default  unless  he 
shews  some  reasons  for  being  exempted.  She  is  assumed  to 
be  under  his  control,  and  he  must  shew  the  fact  to  be  other- 
wise. And  this  rule  will  apply  much  more  forcibly  in 
regard  to  the  act,  sought  to  be  enforced  here,  than  in  regard 
to  an  answer,  for  it  may  be  impossible  for  a husband  to 
prevail  upon  his  wife  to  put  in  an  answer  upon  her  oath ; 
and  the  court  would  punish  a husband  for  contempt  who  by 
threats  compels  a wife  to  put  in  an  answer — (Exp.  Halsam, 
2 Atk.  49,)  but  the  preparing  and  bringing  in  of  accounts 
would,  as  a matter  of  business,  more  naturally  devolve  upon 
the  husband  than  the  wife ; though  of  course  her  oath  would 
be  requisite,  and  he  might  be  able  to  shew  that  he  was  unable 
to  prevail  upon  her  to  do  what  was  necessary. 

The  nearest  case  that  I have  found  to  the  present  is  that 
of  Scarrow  v.  Walker,  referred  to  in  the  last  edition  of 
Smith’s  Practice,  page  542,  where  an  order  for  a sergeant- 
at-arms  having  been  made  against  a feme  sole , she  married, 
and  an  order  was  made  that  the  husband  and  wife  should 
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put  in  an  examination  within  one  month  after  personal  notice, 
or  in  default,  that  the  sergeant-at-arms  should  go  against  the 
husband. 

The  case  of  the  Attorney-General  v.  Adams,  (12  Jurist, 
637,)  is  a strong  case  against  attachments  issuing  against 
married  women ; the  woman  in  that  case  had  not  gone  by 
her  husband’s  name ; when  the  subpoena  was  served  she  stated 
that  she  was  unmarried,  and  throughout  the  proceedings  in 
the  suit  she  was  treated  as  unmarried ; she  was  attached  for 
want  of  answer,  and  committed  to  prison,  and  the  fact  of 
her  marriage  was  first  discovered  upon  her  application  to  be 
discharged.  Lord  Cottenham  made  an  order  for  her  dis- 
charge, and  refused  to  impose  as  a condition  that  no  action 
should  be  brought. 

The  distinction  that  obtains  where  a decree  is  made  against 
a married  woman  is  important  upon  the  same  point.  The 
general  rule  is,  that  decrees  are  enforced  in  'personam  ; but 
the  case  of  a decree  against  a married  woman  is  a recognised 
exception  to  the  rule. 

The  case  of  Pemberton  v.  McGill  is  referred  to  in  a note 
to  the  last  edition  of  Smith’s  Practice,  (page  275,  n.  4,  25 
L.  J.,  ch.  49,)  where,  as  I infer,  process  was  ordered  against 
a married  woman.  The  case  is  thus  stated : “ A feme  covert 
executrix,  beneficially  interested  under  a will  to  her  separate 
use,  living  apart  from  her  husband,  had,  without  proving  the 
will,  possessed  herself  of  the  assets,  and  parted  with  a portion 
of  them.  In  a suit  by  her  co-executor  she  had  appeared  and 
answered  separately,  it  was  held  that  she  could  not  by  her 
coverture  protect  herself  from  answering  as  to  the  proceeds  of 
the  assets,  of  which  she  possessed  herself.”  The  order  was 
probably  made  against  the  wife  in  consequence  of  the  fact 
of  her  living  apart  from  her  husband.  Upon  the  whole,  I 
think  the  application  must  be  refused.* 


*This  was  subsequently  brought  on  by  way  of  appeal  before  the  Honorable 
V.  CC.,  when  the  judgment  was  affirmed. 
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Ross  v.  Steele. 

Sale  under  decree — Parties  to  deed. 

A mortgagor  or  his  heirs  are  not  proper  parties  to  a conveyance  of  the  estate 
to  a purchaser  at  a sale  under  the  decree  of  the  court. 

In  this  suit  a sale  had  taken  place  under  the  decree  of  the 
court,  of  certain  premises  mortgaged  by  the  ancestor  of  the 
infant  defendants,  who  were  made  parties  to  the  conveyance 
by  the  solicitor  of  the  purchaser,  so  that  it  became  necessary 
for  the  conveyance  to  be  approved  by  the  judge  in  Chambers, 
so  far  as  the  interests  of  the  infants  were  concerned  ; but 

Spragge,  V.  C. — This  conveyance  is  submitted  for  my 
approval  by  reason  of  the  infant  heirs  of  the  mortgagor  being 
made  parties.  The  conveyance  is  to  a purchaser  at  a sale 
under  the  order  of  this  court.  I have  held  that  the  infants 
are  not  proper  parties  under  such  circumstances,  and  I find 
that  the  same  has  been  held  in  England  in  Re  Williams,  (21 
L.  J.,  N.  S.  Chy.  437.)  I think  the  mortgagor  or  his  heirs 
not  proper  parties  to  a conveyance  to  a purchaser  at  the 
sale. 


Cooney  v.  Girvin. 

Married  woman — Motion  by — Security  for  costs. 

Where  in  the  course  of  a cause  it  becomes  necessary  for  a married  woman, 
a party  to  the  suit,  to  make  an  application  exclusively  on  her  own  behalf, 
she  can  do  so,  only,  by  her  next  friend. 

This  was  an  application  on  behalf  of  the  defendant 
Arabella  Girvin,  who  was  made  a defendant  to  this  cause  with 
her  husband,  for  an  order  on  the  plaintiff  to  give  security  to 
her  for  such  costs  as  she  might  incur  in  defending  the  suit. 

6r.  D.  Boulton , contra,  stated  a similar  application  had 
been  refused  by  his  Honor  V.  C.  JEsten  ; but 

Spragge,  V.  C. — The  application  made  before  my  brother 
JEsten  was  made  by  the  wife  on  behalf  of  herself  and  her 
husband,  and  was  refused  on  that  ground  probably,  on  the 
authority  of  Oldfield  v.  Cobbett,  (3  Beav.  432.)  This  appli- 
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cation  is  by  the  wife  alone  for  security  for  costs.  It  is 
objected  that  she  has  not  applied  to  answer  separately.  I 
should  not  think  that  a necessary  preliminary,  but  the  rule 
is,  that  a motion  by  a married  woman  can  only  be  made  by 
her  next  friend.  Pearse  v.  Cole,  (16  Jurist,  214.)  The 
application  must  therefore  be  refused. 


Crooks  v.  Street. 

Sale  under  decree — Paying  purchase  money  into  court. 

A purchaser  of  real  estate,  at  a sale  under  the  decree  of  the  court,  will  not 
be  ordered  to  pay  the  amount  of  his  purchase  money  into  court  until  the 
title  has  been  accepted  or  approved  of. 

In  this  case  a sale  by  auction  of  certain  real  estate  had 
taken  place  under  the  decree  of  the  court,  at  which  one 
James  Metcalfe  had  become  the  purchaser  of  a portion  of 
the  estate  sold,  who  having  neglected  to  pay  in  his  pur- 
chase money  after  several  demands  made  upon  him  for  that 
purpose,  a motion  was  made  by  Morphy , for  the  plaintiff,  for 
an  order  directing  the  purchaser  to  pay  the  amount  of  his 
purchase  money  into  court. 

Hawkins , contra. 

Per  Curiam. — This  is  an  application  for  an  order 
that  Metcalfe,  the  purchaser  of  a portion  of  the  property 
sold  under  the  decree  in  this  cause,  may  pay  his  purchase 
money  into  court. 

The  sale  took  place  on  the  first  of  June,  1859.  Ten  per 
cent,  was  paid  at  the  time  of  sale,  in  accordance  with  the 
conditions,  and  the  residue  was  to  be  paid,  and  the  convey- 
ance executed,  on  the  22nd  of  August. 

An  affidavit  has  been  filed  in  opposition  to  the  motion,  in 
which  the  solicitor  for  the  purchaser  states  that  he  had 
applied  repeatedly  to  the  plaintiff’s  solicitor  for  an  abstract 
of  the  title,  but  that  up  to  the  22nd  of  August  no  abstract 
had  been  delivered;  and  Mr.  Hawkins  contends  that  the 
motion  is  irregular  inasmuch  as  the  title  has  neither  been 
accepted  nor  approved,  although  he  admits  that  an  abstract 
was  delivered  a few  days  before  the  motion. 
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The  practice  upon  this  point  is  not  so  clear  as  we  might 
have  expected  to  find  it ; and  certainly  the  course  pursued 
by  the  plaintiff’s  solicitor  in  this  case,  has  been,  for  some 
time,  the  uniform  practice  of  this  court.  But  it  would  seem 
nevertheless,  the  objection  is  well  founded. 

It  is  clearly  settled  now,  although  the  point  appears  to 
have  been  doubted  in  Lord  ErsJcmes  time,  that  purchase 
money  will  not  be  ordered  into  court,  even  when  the  pur- 
chaser neglects  to  attend  the  motion,  unless  the  title  has 
been  either  accepted  or  approved,  (2  Danl.  Prac.  1 Eng.  Ed. 
p.  919,  and  cases  cited ; Rutter  v.  Marriott,  10  Beav.  33,) 
and  it  is  equally  clear  that  the  vendor’s  solicitor  may  move 
for  a reference  as  to  title  when  the  purchaser  neglects  to 
take  that  step  on  his  own  behalf,  (Sugd.  Y.  & P.  11th  ed. 
p.  71.)  The  practice  is  stated  by  Sir  Edward  Sugden 
in  this  way : u If  the  purchaser  neglect  to  complete  his 
purchase,  the  practice  is  for  the  seller  to  confirm  the 
report,  and  then  if  the  purchaser  is  supposed  to  be  respon- 
sible, to  get  an  order  to  enquire  whether  the  party  can  make 
out  a good  title,  and  if  he  can,  to  obtain  an  order  upon  the 
purchaser  to  complete  his  purchase.’’ 

Now  as  the  vendor  has  a right  to  an  enquiry  whether  he 
can  make  out  a good  title,  but  has  no  right  to  an  order 
for  payment  of  the  purchase  money  into  court  until  the  title 
has  been  either  accepted  or  approved,  it  would  seem  to  follow 
that  the  present  motion  is,  under  the  circumstances,  irregular. 
It  cannot  be  regular  to  ask  that  which  it  would  be  clearly 
irregular  to  grant.  And  the  books  in  ordinary  use  wrould 
seem  to  shew  that  view  of  the  practice  to  be  correct,  although 
Mr.  Smith  would  seem  to  state  it  differently.  In  Ayck- 
bourn’s Practice  it  is  said,  (3rd  ed.  p.  482,)  speaking  of  the 
order  to  pay  in  purchase  money,  u an  order  for  such  purpose, 
however,  cannot  be  obtained  until  the  purchaser  has  either 
accepted  the  title,  or  the  master,  upon  a reference  as  to  title, 
has  reported  that  a good  title  can  be  made.”  And  in  Jarman’s 
Practice  it  is  said  at  page  310  : “ But  before  this  motion  can 
be  made  he  must  have  accepted  the  title  ; or  it  must  have 
been  certified  that  a good  title  can  be  made.” 

The  motion,  therefore,  must  be  refused,  but,  under  the  cir- 
cumstances, without  costs. 


CHAMBERS  REPORTS. 


9T 


In  Re  Kennedy. 

Infants  and  the  statute  12  Vic.,  ch.  72. 

In  applying  for  the  sale  of  real  estate  settled  upon  infants,  the  mother,  by 
whom  the  application  was  made,  was  required  to  join  in  the  conveyance 
for  the  purpose  of  surrendering  the  life-interest  vested  in  her  under  the 
settlement. 

This  was  an  application  by  Leith  on  behalf  of  Mrs.  Feme, 
for  an  order  to  sell  a portion  of  the  real  estate  settled  upon 
her  children  by  a former  husband. 

Esten,  Y.  C. — I think  I may  fairly  consider  that  Mr. 
Kennedy  died  insolvent,  and  that  nothing  is  coming  to  the 
children  from  his  estate.  I think  that  Mrs.  Ferrie  should 
make  an  affidavit,  or  that  it  should  be  shewn  to  my  satisfac- 
tion that  the  property  she  holds  is  hers  absolutely,  and  that 
the  children  have  no  interest  in  it.  It  will  then  appear  that 
the  only  property  these  children  have  is  that  mentioned  in 
the  petition.  Mrs.  Ferrie  or  her  husband  is  not  bound  to 
maintain  them.  I think,  therefore,  that  a proper  case  will 
then  be  presented  for  a sale  of  the  Mountain  property,  as  the 
produce  of  the  Hughson-street  property  is  wholly  insufficient 
for  the  purpose,  and  the  Mountain  property  being  likewise 
exposed  to  waste  and  delapidation.  I should,  however,  see 
the  settlement.  It  may  be  necessary  for  Mrs.  Ferrie  to 
make  an  appointment  in  favour  of  her  children.  Mrs.  Ferrie 
must  join  in  the  sale,  and  must  surrender  her  life-interest  for 
the  maintenance  and  education  of  the  children. 


Re  McDonald. 

Infants  and  the  statute  12  Vic.,  ch.  72. 

In  directing  the  sale  of  infants’  real  estates  the  court  is  not  governed  by  the 
consideration  of  what  is  most  for  their  present  comfort,  but  what  is  for 
their  ultimate  benefit.  The  court  will  order  a sale  of  a portion  of  an 
infant’s  estate  to  save  the  rest  when  it  is  made  to  appear  to  be  for  the 
benefit  of  the  infant. 

This  was  also  a petition  presented  for  the  purpose  of  sell- 
ing a portion  of  an  infant’s  real  estate  to  pay  off  a mortgage 
existing  on  another  portion  thereof,  known  as  the  Home- 
stead. 
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Esten,  V.  C. — I think  it  may  fairly  be  considered  within 
the  scope  of  the  act  to  sell  part  of  the  infant’s  property  to 
save  the  rest,  when  it  appears  to  be  for  the  benefit  of  the 
infant.  In  the  present  case  the  Homestead,  consisting  of 
TO  acres,  is  exposed  to  loss  by  reason  of  the  mortgage  to 
Beattie,  who  will  be  entitled  to  recover  on  it,  I presume, 
whatever  it  may  be  necessary  to  pay  to  the  government  in 
respect  of  the  55  acres  purchased  by  him  from  McDonald, 
and  which  appears  to  be  part  of  the  lot  C.,  of  which  therefore 
the  family  appear  to  retain  about  150  acres.  The  mortgage 
is  evidently  intended  as  an  indemnity  against  the  deed  for 
the  fifty-five  acres  not  being  forthcoming,  and  if  the  govern- 
ment would  not  accept  a separate  sum  for  the  55  acres,  and 
the  whole  lot  C.  became  lost  through  the  default  in  payment 
of  the  government  price,  no  doubt  Beattie  could  recover  the 
whole  amount  of  his  mortgage  and  interest.  It  may  be 
expedient  and  for  the  benefit  of  the  infants  that  the  residue 
of  lot  C.  should  be  sold  in  order  to  prevent  the  foreclosure 
or  sale  of  the  70  acres,  but  it  is  impossible  not  to  see  that 
the  mother  who  presents  this  petition  is  looking  rather  to  the 
present  comfort  of  herself  and  her  children  than  to  their 
eventual  good.  The  interest  of  the  infants,  however,  is  the 
only  thing  that  this  court  can  consider,  and  in  making  the 
enquiries  which  I am  about  to  direct,  the  master  must  bear 
this  fact  in  mind,  namely,  that  he  is  not  to  consider  the 
present  comfort  of  the  family  so  much  as  the  ultimate  good 
of  the  infants.  The  evidence  is  very  imperfect,  and  has  not 
been  properly  taken,  as  it  ought  all  to  be  taken  by  the 
master.  I shall  therefore  refer  it  to  the  master  at  Sarnia 
to  enquire  and  state  what  property  real  and  personal  Angus 
McDonald  possessed  at  the  time  of  his  death,  and  what  has 
become  of  it ; what  debts  were  due  to  him,  and  what  debts 
he  owed;  to  enquire  into  and  state  the  particulars  of  the 
transactions  with  Beattie,  and  whether  the  55  acres  sold  to 
him  is  not  part  of  lot  C.  mentioned  in  the  petition,  as  still 
belonging  to  the  family ; and  to  enquire  into  and  state  the 
condition  of  the  70  acres  and  of  lot  C.  respectively,  and  how 
much  is  due  on  lot  C.,  and  the  respective  values  of  lot  C.,  or 
so  much  of  it  as  still  belongs  to  the  family,  and  of  the  70 
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acres,  and  how  much  lot  C.,  or  so  much  of  it  as  still 
belongs  to  the  family,  would  probably  produce  on  a sale ; 
and  how  much  money  would  be  required  to  procure  a patent 
to  be  issued  for  the  55  acres  purchased  by  Beattie,  and 
whether  a patent  could  be  procured  for  such  55  acres  with- 
out procuring  a patent  for  the  whole  lot  C. ; and  if  the 
master  shall  be  of  opinion  that  it  is  expedient,  and  for  the 
benefit  of  the  infants,  that  the  residue  of  lot  C.  should  be  sold 
in  order  to  exonerate  the  TO  acres  from  the  mortgage  to 
Beattie,  he  is  to  state  his  reasons ; and  in  making  the  fore- 
going enquiry  he  is  to  consider  only  the  interest  of  the 
infants,  and  he  is  not  to  take  into  account  the  comfort  or 
welfare  of  any  other  person  or  persons,  and  he  is  to  examine 
the  infants  separately  and  apart  as  to  their  consent  to  a sale 
of  their  interest  in  lot  C.,  for  the  purpose  before  mentioned, 
and  he  is  to  explain  the  matter  to  them. 


Simpson  v.  The  Ottawa  & Prescott  Railway  Co. 

Receiver — Appointment  of. 

A receiver,  though  an  officer  of  the  court,  stands  in  the  position  of  trustee 
to  all  interested  in  the  estate  or  fund : therefore  in  making  the  ap- 
pointment the  court  will  endeavour  to  select  a person  unexceptionable 
to  all  parties,  not  only  on  the  score  of  fitness  and  competency,  but  also 
as  regards  the  feelings  of  friendship  or  dislike  between  the  person  pro- 
posed and  those  with  whom  he,  in  the  discharge  of  his  duties,  will  be 
likely  to  be  brought  into  frequent  communication. 

In  this  case  a receiver  of  the  revenues  of  the  railroad  had 
been  ordered,  in  consequence  of  the  company  having  made 
default  in  payment  of  the  interest  due  upon  certain  bonds  of 
the  company,  and  the  plaintiffs  having  submitted  the  name 
of  a person,  his  appointment  was  opposed  on  affidavits,  set- 
ting forth  that  as  between  himself  and  the  president  of  the 
company  a strong  feeling  of  antagonism  existed,  and  that 
although  perfectly  fit  and  competent  in  all  other  respects, 
the  consequenc  of  his  appointment  would  probably  be  that 
the  interests  of  the  company  would  sustain  injury  by  reason 
of  the  want  of  friendly  intercourse  between  the  receiver  and 
the  persons  interested. 

The  facts  are  more  fully  stated  in  the  judgment. 
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Read  and  Strong  for  the  plaintiff. 

McDonald , contra. 

Spragse,  Y.  C. — When  a receiver  is  appointed  it  is  on 
behalf  of  all  interested  in  the  estate  or  fund  which  he  is 
appointed  to  receive  ; and,  therefore,  though  an  officer  of  the 
court,  he  stands  in  the  position  of  trustee  to  all. 

The  case  of  Wilkins  v.  Williams,  (3  Yes.  588,)  contains  a 
strong  expression  of  opinion  by  Lord  Loughborough  in 
favour  of  the  appointment  of  a person  proposed  as  receiver 
by  a mortgagee  ; but  inasmuch  as  any  loss  occasioned  by  a 
receiver  falls  upon  the  mortgagor  or  his  estate,  he  is  clearly 
interested  in  the  appointment  of  a proper  person,  and  when 
the  estate  is  a sufficient  security,  even  more  interested  than 
the  mortgagee. 

With  regard  to  Mr.  Harris,  the  gentleman  proposed  in 
this  case  by  the  plaintiffs,  his  fitness  as  a man  of  integrity 
and  business  habits  is  not  impeached.  The  objection  is,  that 
he  and  Mr.  Bell,  the  president  of  the  railway  company,  are 
upon  a footing  if  not  of  hostility,  still  of  unfriendliness 
towards  each  other,  such  as  would  probably  operate  to  the  pre- 
judice of  the  company  if  he  were  appointed  receiver.  Mr. 
Harris,  upon  his  examination,  denies  that  he  has  any  feeling 
of  antagonism  towards  Mr.  Bell,  as  president  of  the  railway 
company,  or  individually.  Upon  being  asked,  however,  if 
he  had  ever  written  anonimously  in  the  newspapers  against 
Mr.  Bell,  in  any  capacity,  he  denies  having  written  against 
him  as  president  of  the  railway  company,  or  respecting  the 
management  of  the  railway,  but  he  declined  to  answer 
further,  on  the  ground  that  it  was  not  a proper  matter  for 
cross-examination  upon  his  affidavit.  Upon  being  further 
asked  if  he  had  written  letters  published  in  the  Montreal 
Gazette , reflecting  upon  Mr.  Bell  in  any  capacity,  he  says  : 
“ I cannot  answer  without  seeing  the  letters,  if  there  are  any 
such.” 

It  is  further  suggested,  that  some  ill-feeling  exists  on  the 
part  of  Mr.  Harris,  arising  out  of  the  removal  of  the  railway 
account  from  the  Montreal  Bank,  of  which  Mr.  Harris  was 
and  is  the  agent  at  Ottawa  ; and  which  Mr.  Harris  says  in 
his  examination,  were  removed  in  spite  of  a pledge  given  to 
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the  contrary.  Political  differences,  Mr.  Bell  having  been  a 
candidate  for  the  representation  of  Ottawa,  are  also  referred 
to,  but  they  do  not  appear  to  have  been  of  such  a nature  as 
to  make  Mr.  Harris  objectionable  on  that  score. 

Now  upon  this  application  it  is  not  necessary  that  I should 
adjudicate  between  Mr.  Harris  and  Mr.  Bell  as  if  they  were 
parties  to  a suit,  or  that  I should  find  upon  legal  evidence 
whether  Mr.  Harris  did  write  against  Mr.  Bell  in  the  papers, 
as  it  is  suggested  that  he  did.  Mr.  Harris  is  proposed  as  a 
trustee,  and  in  the  discharge  of  his  duties  will,  I apprehend, 
necessarily  have  to  communicate  with  the  president  of  the 
company  upon  its  business  affairs,  how  much  or  how  little  I 
am  unable  to  say,  But  if,  as  is  sworn,  the  road  stands  in 
need  of  considerable  repairs,  it  must  almost  necessarily 
become  a matter  of  discussion  between  the  receiver  and  the 
president  as  to  what  is  necessary,  and  how  it  should  be  done, 
and  the  proceedings  necessary  in  this  court  in  relation  thereto, 
and  so  probably  in  relation  to  repairs  from  time  to  time ; 
new  rails,  new  rolling  stock,  and  the  like. 

If  the  motion  was  as  to  the  appointment  of  a trustee  to  an 
estate  upon  which  were  mines,  or  a colliery,  in  which  discus- 
sions as  to  conducting  the  business  of  the  estate  would 
necessarily  arise  between  the  trustee  and  the  owner  of  the 
estate,  such  trustee  being  appointed  for  the  protection  of  an 
annuitant  or  other  creditor,  would  the  court  hold  such  objec- 
tions as  are  set  up  in  this  case  sufficient  reasons  against  the 
appointment  of  such  trustee  ? 

I think  it  would  ; the  court  would  think  it  desirable  that 
the  trustee  and  the  owner  of  the  estate  should  be  mutually 
free  from  unpleasant  feeling.  It  is  not  wise,  unnecessarily , 
when  two  have  to  work  together,  to  appoint  as  one  of  them 
a person  between  whom  and  the  others  there  exists  a feel- 
ing of  unfriendliness,  and  as  to  such  feeling  on  the  part  of 
Mr.  Harris,  I give  full  credit  to  his  disclaimer  of  entertain- 
ing any  feeling  of  antagonism  against  Mr.  Bell,  but  cannot 
read  his  evidence  without  coming  to  the  conclusion  that  he 
regards  him  unfavourably — I should  say  with  suspicion  and 
dislike — and  I must  add,  that  I think  the  inference  is  not  a 
violent  one,  that  he  has  written  against  him  in  the  news- 
papers ; he  himself  says  he  cannot  tell  without  seeing  the 
letters,  if  any  there  are. 
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Apart  from  this  feeling,  the  existence  of  which  I must 
ignore,  I have  no  doubt  that  Mr.  Harris  would  he  a perfectly 
fit  and  competent  person  for  the  proposed  office,  and  I 
decline  to  appoint  him  simply  because  I think  it  inexpe- 
dient under  the  circumstances. 

There  is  no  reason  why  some  person  entirely  unexception- 
able should  not  be  appointed  ; the  plaintiff  should  be  at 
liberty  to  propose  some  such  person,  and  I think  that  a 
preference  should  be  given  to  the  person  named  by  him,  if 
no  valid  objection  exists  against  him. 

It  is  not  suggested  that  there  would  be  any  difficulty  in 
finding  such  a person,  and  I think  it  would  not  be  a sound 
exercise  of  discretion  to  place  parties  who  have  to  act 
together  in  a false  position,  and  that  without  any  necessity 
for  so  doing. 


Re  Freeman,  Craigie,  and  Proudeoot,  Solicitors. 

Costs — Taxation  of. 

Vfhere  a solicitor  offered  to  make  a deduction  from  his  bill,  the  court  held 
that  the  master  should  not  charge  the  solicitors  with  the  costs  of  taxa- 
tion, unless  the  bill  had  been  reduced  one-sixth  by  taxation  independently 
of  the  voluntary  deduction. 

This  was  an  application  to  vary  the  terms  of  an  order 
made  for  the  taxation  of  a solicitor’s  bill  of  costs  against  his 
client,  under  the  circumstances  stated  in  the  judgment. 
McDonald  for  the  solicitors. 

Roafi  contra. 

Esten,  Y.  C. — I do  not  think  any  of  the  grounds  on  which 
this  order  is  impugned  are  tenable,  except  that  it  does  not 
include  all  matters.  The  solicitors,  however,  waived  this 
objection,  and  both  parties  proceeded  under  the  order  to  a 
considerable  extent : after  which  some  difficulty  arising  in 
the  master’s  office,  and  it  being  thought  expedient  to  obtain 
a fresh  order,  they  could  not  agree  upon  its  terms.  I cannot 
very  well  understand  the  contention  with  respect  to  the 
amount  of  the  bill  of  costs.  I think,  however,  that  the 
solicitors  were  right  in  requiring  the  entire  bill  to  be  sub- 
jected to  taxation;  and  then  in  making  the  promised  deduc- 
tion ; but  I think  the  master  should  not  have  charged  them 
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with  the  costs  of  taxation,  unless  the  bill  had  been  reduced 
one-sixth  by  taxation  independently  of  the  voluntary  deduc- 
tion. The  solicitors  were  not  warranted,  I think,  in  intro- 
ducing the  words  limiting  the  time  within  which  the  report 
was  to  be  obtained  ; and  they  could,  I think,  have  been  held 
to  their  agreement,  as  evidenced  by  the  correspondence  ; but 
Mr.  Davis,  in  his  letter  of  the  18th  of  February,  intimates 
that  if  Mr.  Proudfoot  insisted  upon  the  introduction  of  the 
words  objected  to  the  agreement  might  be  rescinded ; and 
Mr.  Proudfoot  replies  with  a letter,  which  amounts,  I think, 
to  an  acceptance  of  that  offer,  and  thus  the  agreement,  which 
had  been  acted  upon  to  such  an  extent,  was  rescinded,  and 
the  parties  remitted  to  their  original  rights,  and  the  solici- 
tors entitled  stricto  jure  to  discharge  the  order : but  under 
the  peculiar  circumstances,  I think  I ought  not  to  discharge 
it,  the  client  undertaking  to  pay  to  the  solicitors  all  that  is 
due  to  them  in  respect  of  other  matters,  and  not  to  require 
the  removal  of  the  books  from  the  office  of  the  solicitors.  I 
award  no  costs  to  either  party. 


In  Re  Foster. 

Consolidated  Statutes  U.  C .,  ch.  86 — Partition — Notifying  incumbrancers. 
Partition,  where  ordered,  is  to  be  made  by  the  real  representative. 

The  question  whether  partition  or  sale  should  be  ordered,  is  proper  to  be 
referred  to  the  real  representative,  who  is  to  make  sale  if  ordered. 

The  court  may  order  a sale  in  the  first  instance,  if  it  see  fit. 

The  court  will  use  its  own  machinery  for  carrying  the  purposes  of  the  act 
into  effect. 

This  was  an  application  by  petition  for  partition  under  the 
act  20  Vic.,  ch.  65,  Consolidated  Statutes  of  Upper  Canada, 
chapter  86,  by  R.  Martin  for  the  petitioners. 

Esten,  V.  C. — All  necessary  parties  are  present,  and 
therefore  the  petition  may  be  allowed  in  terms  of  the  act  of 
parliament,  and  judgment  of  partition  pronounced  upon  it. 
The  order  should  define  the  estates  of  the  different  parties. 
I think  some  evidence  should  be  offered  as  to  the  family  of 
Hugh  Foster,  so  as  to  shew  who  were  his  co-heirs.  There 
is  not  even  an  affidavit  in  verification  of  the  petition.  The 
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real  representative  is  to  make  the  partition,  if  one  be  ordered. 
It  would  seem  to  be  proper,  if  desirable,  to  refer  the  ques- 
tion of  partition  or  sale  to  the  real  representative.  (See  sec. 
21.)  The  real  representative  is  to  make  the  sale  if  it  be 
ordered.  No  power  of  sale  is  expressly  given  except  upon 
the  report  of  the  real  representative  ; but  it  would  appear 
that  the  court  can  order  a sale  in  the  first  instance,  or  upon 
the  report  of  the  real  representative,  if,  on  an  order  for 
partition,  he  should  think  a partition  unadvisable,  and  should 
so  report  to  the  court.  I am  not  at  present  satisfied  that  a 
sale  is  necessary ; and  I think  some  evidence  should  be 
adduced  on  that  head.  Suppose  a sale  to  be  ordered,  the 
next  step  is  to  make  incumbrancers  parties.  (See  sec.  27.) 
The  court  will  use  its  own  machinery  for  carrying  the  pur- 
poses of  the  act  into  effect,  so  far  as  possible  consistently 
with  the  express  directions  of  the  act,  of  which  the  provisions 
are  somewhat  singular,  and  do  not  appear  to  have  been 
necessary  or  to  have  effected  any  improvement  in  the  prac- 
tice so  far  as  courts  of  equity  are  concerned.  With  regard 
to  the  mistake  in  the  conveyance  to  the  infant  H.  C.  Poster, 
I do  not  see  how  it  is  to  be  rectified.  A bill  would  be 
necessary,  and  it  is  difficult  to  understand  how  a mere  volun- 
teer could  maintain  such  a bill.  It  is  clear  that  no  consent 
could  be  given  for  the  infant  Elizabeth  Bowes.  Probably 
some  method  may  be  discovered  by  which  this  lot  may  be 
secured  for  the  infant  H.  C.  Poster,  in  furtherence  of  the 
intention  of  the  father.  The  only  person  to  be  considered  is 
the  infant  Elizabeth  Bowes,  and  her  interests  may  be  suffi- 
ciently protected. 


Blain  v.  Terryberry. 

Opening  publication — Foreign  commission. 

Where  it  was  considered  conducive  to  the  ends  of  justice,  publication  was 
opened,  and  leave  given  to  examine  further  witnesses,  and  to  issue  a 
foreign  commission  on  payment  of  costs,  and  upon  the  terms  of  examine 
ing  the  witnesses  in  Canada,  at  the  next  examination  term ; and  the 
witnesses  residing  out  of  Canada,  at  the  same  term,  or  by  foreign  com- 
mission in  the  meantime ; if  the  latter,  the  commission  to  be  returned 
and  depositions  disclosed  two  weeks  before  the  examination  term:  it 
appearing  not  to  be  owing  to  the  negligence  of  the  party  applying  that 
the  evidence  had  not  been  taken  before. 

This  was  an  application  by  Scott  for  the  plaintiff  to  open 
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publication  after  the  examination  of  witnesses  before  the 
court  at  Hamilton. 

The  circumstances  under  which  the  application  was  made 
appear  in  the  head-note  and  judgment. 

Wilson , contra. 

Spragge,  V.  C. — I have  read  the  affidavits  upon  which 
this  application  is  founded,  and  the  depositions  taken,  and 
upon  the  whole  think  that  it  will  probably  be  conducive  to 
the  ends  of  justice  that  the  application  should  be  granted. 

I think  it  was  not  through  the  negligence  of  the  plaintiff 
that  the  witnesses,  whose  evidence  it  is  now  desired  to  take, 
were  not  examined  at  the  same  time  as  the  other  witnesses  ; 
and,  when  the  evidence  was  about  to  be  taken,  the  plaintiff’s 
counsel  intimated  that  there  were  witnesses  resident  abroad 
whose  attendance  he  had  been  unable  to  procure,  and  that  he 
should  apply  for  leave  to  examine  them.  The  issue  was  upon 
the  defendant  Terryberry,  and  his  counsel  intimated  no 
desire  to  postpone  the  examination  of  his  witnesses,  but  pre- 
ferred to  proceed,  and  witnesses  on  both  sides  were  examined, 
the  learned  counsel  feeling  probably,  as  I incline  to  think  is 
the  case,  that  he  would  not  suffer  any  serious  disadvantage 
from  the  disclosure  of  his  evidence. 

The  application  should  be  granted  upon  payment  of  the 
costs  of  this  application,  and  of  a counsel  for  attending 
examination  of  witnesses — which  I fix  at  £3  10s. — and 
upon  the  terms  of  the  witnesses  residing  in  Canada  being 
examined  at  the  next  examination  term  in  Hamilton  ; and 
the  witnesses  residing  out  of  Canada  being  examined  either 
at  the  same  examination  term,  or  by  foreign  commission  in 
the  meantime  ; if  by  foreign  commission,  the  commission  to 
be  returned  and  the  depositions  disclosed  at  least  two  weeks 
before  the  examination  term.  The  commissioners  to  be 
appointed  in  the  usual  manner. 


Malloch  y.  Pinhey. 

Opening  publication. 

The  court  refused  to  open  publication  in  order  to  obtain  evidence  of  an 
alleged  conversation  between  a person  mentioned  in  the  pleadings  and 
one  of  the  defendants. 

This  was  an  application  by  Strong , to  open  publication,  on 
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the  grounds  disclosed  in  the  affidavit  of  the  defendant  Charles 
Hamnett  Pinhey,  setting  forth,  that  since  the  examination 
of  witnesses  before  the  court  in  Ottawa,  he  had  discovered 
that  one  Cuthbert,  through  whom  plaintiff  claimed  title,  had 
had  a conversation  with  one  of  the  defendants,  the  effect  of 
which  had  a material  bearing  upon  the  points  in  issue,  and 
tending  to  support  the  defence  of  the  defendant. 

Fitzgerald,  contra. 

Vankoughnet,  C. — At  the  time  of  the  application  I 
thought  the  motion  should  be  refused,  but  before  finally  dis- 
posing of  it,  have  consulted  my  brother  Fsten , before  whom 
the  evidence  in  the  cause  was  taken,  and  my  interview  with 
him  has  only  confirmed  me  in  my  first  opinion. 

The  defendants  seek  to  open  publication  in  order  to  prove 
a conversation  between  Cuthbert,  who  is  named  in  the  plead- 
ings, and  McVeigh  one  of  the  defendants.  The  attention 
of  the  defendants  to  Cuthbert’s  connexion  with  the  premises 
is  called  expressly  by  a statement  in  the  bill  which  alleges 
that  Pinhey,  the  testator,  with  the  consent  of  McVeigh,  and 
as  his  agent,  in  1842  or  1848,  agreed  to  sell  these  premises 
to  Cuthbert  Now  surely  it  would  have  occurred  to  any  one 
diligent  in  the  maintenance  of  his  supposed  rights,  to  have 
taken  the  trouble  to  refer  to  Cuthbert,  and  enquire  of  him  how 
this  transaction  occurred,  and  what  parts  respectively  McVeigh 
and  Pinhey  took  in  it.  The  not  doing  so  seems  to  me  neg- 
ligence, to  counteract  which  publication  should  not  be 
opened ; a thing  never  lightly  to  be  done,  to  let  in  evidence, 
which  would  not  be  conclusive,  if  of  much  effect  at  all  upon 
the  case.  If  the  conversation  occurred,  and  the  admission 
made  after  the  mortgage  to  the  plaintiff  was  executed,  it  is 
very  doubtful  whether  it  could  affect  his  position  thereunder. 
If  made  before,  it  would  be  of  little  importance,  as  there  was 
then  no  court  of  equity  in  which  the  defendant  McVeigh 
could  assert  any  right.  The  court  never  encourages  appli- 
cations of  this  nature ; and  under  the  circumstances  stated, 
I think  the  motion  must  be  refused  with  costs. 
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Berrie  v.  Moore. 

Endorsement  on  order  nisi. 

A party  neglecting  to  produce  accounts  before  tbe  master  when  so  required, 

will  be  ordered  to  pay  the  costs  occasioned  by  his  contempt,  although  no 

committment’has  taken  place.  The  notice4'required  by  section  6,  of  General 

Order  46,  not  necessary  in  cases  of  orders  nisi  for  non-production. 

In  this  case  the  defendant  Martin  had  failed  to  bring  into 
the  master’s  office  certain  accounts  required  from  him,  and 
thereupon  an  order  nisi  was  granted  against  him,  and  a copy 
of  this  was  served  on  his  solicitors. 

This  copy  was  not  endorsed  as  required  by  sec.  6 of  Gen. 
Order  46. 

On  the  expiration  of  the  four  days  allowed  by  the  order 
nisi,  the  order  absolute  for  Martin’s  committal  was  issued, 
and  a writ  of  attachment  thereupon  issued  to  the  sheriff. 

The  plaintiff ’s  solicitor  learned  that  on  the  afternoon  of 
the  day  on  which  the  writ  was  issued,  that  Martin  had  filed 
his  accounts,  and  wrote  to  Martin’s  solicitors  that  execution 
of  the  writ  would  be  stayed  on  payment  of  the  costs  of  the 
contempt  already  incurred. 

The  sheriff  was  also  directed  by  the  plaintiff ’s  solicitors 
to  stay  execution  of  the  writ  for  a time. 

Martin’s  solicitor  made  no  offer  to  pay  the  costs.  Upon 
this  state  of  facts  J.  0.  Hamilton  applied  for  an  order  on 
Martin  to  pay  the  plaintiff’s  costs  of  the  contempt  and  of 
this  application. 

S.  H.  Blake  opposed  the  motion,  on  the  grounds  that  the 
plaintiff  had  waived  the  contempt  by  his  stay  of  proceedings, 
and  that  the  proceedings  were  irregular,  the  order  nisi  not 
having  been  endorsed  as  required  by  the  orders. 

Spragge,  V.  C. — In  Taylor  v.  Bradburne,  my  brother 
Esten , lately  made  an  order  similar  to  the  one  now  applied 
for,  and  under  the  like  circumstances. 

With  regard  to  the  alleged  irregularity  in  omitting  to 
endorse  the  order  with  the  notice  required  by  sec.  6 of  Gen. 
Order  46, 1 think  such  endorsement  not  necessary  or  proper. 
As  I read  the  order,  it  is  only  to  be  made  or  endorsed  on 
15 
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orders  described  in  sec.  2 of  the  same  Gen.  Order,  and  it  is 
clear  from  the  language  of  that  section  that  it  does  not 
apply  to  orders  nisi. 


Dickenson  y.  Duffill. 

Practice — Security  for  costs — Government  officer. 

The  mere  fact  of  a plaintiff  being  in  the  service  of  the  Crown,  and  absent 
from  the  jurisdiction  of  the  court  is  not  sufficient  to  exempt  him  from 
giving  security  for  costs  ; to  do  so  it  must  be  shewn  that  he  is  absent  from 
his  domicile  in  the  service  of  the  Crown. 

The  plaintiff  in  this  case  was  the  Deputy-Inspector 
General  of  Canada,  and  as  such,  resident  at  Quebec,  out  of 
the  jurisdiction  of  the  court.  The  defendant  Hawkins , 
before  answering  the  bill,  had  obtained  upon  proecipe  the 
usual  order  for  security  for  costs,  which  the  plaintiff  moved 
to  discharge  on  the  ground  that  under  the  circumstances  he 
was  entitled  to  be  exempted  from  giving  such  security. 

Hodgins , in  support  of  the  application. 

Hawkins , in  person,  contra.  The  cases  cited  appear  in 
the  judgment. 

Spragge,  V.  C. — The  plaintiff  seeks  to  take  himself  out 
of  the  general  rule  that  a plaintiff  residing  out  of  the  juris- 
diction of  the  court  must  give  security  for  costs.  The 
plaintiff ’s  residence  is  in  Quebec,  in  Lower  Canada,  and  he 
stands  upon  the  same  footing  as  to  the  courts  of  Upper 
Canada  as  a British  subject  residing  in  Scotland  or  Ireland 
does  to  the  English  Courts. 

His  ground  of  exemption  is,  that  he  is  in  the  service  of 
the  Crown,  being  acting  Deputy-Inspector-General,  and  is 
in  the  active  discharge  of  his  duties  in  that  capacity,  at  the 
seat  of  Government,  Quebec. 

If  the  being  in  the  service  of  the  Crown  were  itself  a 
ground  of  exemption,  it  may  be  that  the  plaintiff  has  estab- 
. lished  it,  though  I am  not  clear  that  the  public  duties  in 
which  the  plaintiff  is  employed  are  of  such  a nature  as  to  be 
a ground  of  exemption,  but  I think  being  in  the  service  of 
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the  Crown  is  not  of  itself  sufficient.  The  case  of  Chappell 
v.  Watt  (2  L.  T.  N.  S.  283)  establishes  this.  The  plaintiff 
seeking  exemption  must  be  absent  from  his  domicile  in  the 
service  of  the  Crown ; not  merely  in  the  service  of  the 
Crown,  and  absent  from  the  jurisdiction  of  the  court 
in  which  he  is  suing.  The  plaintiff  there  was  an  officer 
serving  with  his  regiment  in  Ireland,  but  inasmuch  as 
it  appeared  that  his  domicile  was  in  Ireland,  he  was 
held  not  exempt.  The  court  held  that  the  true  ground 
of  excuse  was  not,  that  an  officer  could  not  come  over 
to  conduct  his  own  suit,  but  that  by  the  command  of  a 
superior  authority  he  is  obliged  to  go  out  of  the  jurisdiction  ; 
and  Mr.  Justice  Crompton  states  the  rule  thus  : 44  The  real 
rule  is,  is  the  plaintiff  kept  away  from  his  English  domicile 
by  the  order  of  the  Crown  ?” 

In  the  case  of  Evelyn  v.  Chippendale,  (9  Sim.  497,)  relied 
upon  by  the  plaintiff  in  this  case,  the  plaintiff,  a half-pay 
lieutenant  in  the  royal  navy,  held  the  offices  of  harbour 
master  and  captain  of  the  port,  in  Barbadoes,  where  he  had 
resided  sixteen  years  ; the  former  of  these  offices  was  in  the 
gift  of  the  House  of  Assembly,  the  latter  in  the  gift  of  the 
Governor.  And  it  was  because  he  held  tha  latter  office,  an 
office  under  Her  Majesty,  as  the  Yice-Chancellor  put  it,  that 
he  was  held  not  compellable  to  give  security  for  costs. 

In  a suit  evidently  between  the  same  parties,  though 
reported  as  Evering  v.  Chiffenden,  (7  Dowl.  536,)  a similar 
application  in  the  Court  of  Queen’s  Bench  was  refused ; 
Patterson , J.,  observing,  44  Prima  facie  when  it  is  said  that 
he  is  a resident  abroad  in  the  service  of  the  Crown,  it  must 
be  supposed  that  he  is  an  Englishman.  If  then  he  is  so,  he 
is  a resident  abroad  for  a temporary  purpose  in  the  service 
of  Her  Majesty ; and  I do  not  see  the  difference  between 
this  case  and  that  of  Lord  Nugent  v.  Harcourt.  This  is 
not  the  case  of  voluntary  absence  from  the  country,  but  the 
plaintiff  is  fulfilling  a duty  which  I take  is  always  performed 
by  a naval  officer.”  It  was  thus  placed  upon  the  ordinary 
footing  of  a plaintiff  absent  from  his  English  domicile  by  the 
order  of  the  Crown.  The  opinion  of  the  Yice-Chancellor 
in  9 Simons  is  more  brief ; but  I apprehend  from  what  he  did 
say  that  he  went  upon  the  same  principle. 
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In  Lord  Nugent  v.  Harcourt,  (2  Dowl.  578,)  the  principle 
is  very  clearly  expressed  : “ In  the  case  of  an  officer' in  the 
army,  the  absence  is  certainly  involuntary.  But  I think  if 
an  Englishman  is  not  permanently  abroad,  but  is  absent  for 
temporary  purposes  in  the  service  of  His  Majesty,  he  stands 
in  the  same  situation  as  if  he  were  compulsorily  abroad,  and 
therefore  ought  not  to  be  compelled  to  find  security  for  costs. 
If  he  had  gone  abroad  for  his  own  convenience  merely,  it 
would  have  been  different.” 

The  principle  established  by  all  these  cases  is,  that  to 
entitle  a plaintiff  to  exemption  from  the  ordinary  rule,  his 
domicile  must  be  within  the  jurisdiction  of  the  court  in  which 
he  is  bringing  suit,  and  his  absence  from  it  must  be  occasioned 
(unless  in  the  case  of  mere  temporary  absence,  as  for  travel- 
ling) by  his  being  engaged  in  the  service  of  the  Crown : it 
being  assumed  in  the  case  of  an  Englishman  that  his  domicile 
is  in  England ; and  his  absence  being  looked  upon  as  tem- 
porary. 

The  plaintiff  here  does  not  shew  that  his  domicile  is  within 
the  jurisdiction  of  the  court  in  which  he  is  suing  ; and  I 
cannot  agree  with  his  counsel  that  there  is  any  presumption 
that  it  is  so.  His  name,  it  is  urged,  is  English ; the  pre- 
sumption^upon  that  would  be  that  his  domicile  is  in  England  ; 
assuming  that  he  is  not  a foreigner,  which  I suppose  should 
be  assumed,  as  he  is  in  the  service  of  the  Crown.  There  can 
be  no  legal  presumption  that  his  domicile  is  in  Upper  Canada, 
any  more  than  in  Nova  Scotia  or  New  Brunswick  : all  that 
can  be  said  is,  that  it  is  more  probable  that  it  is  either  in 
Upper  or  Lower  Canada,  than  in  any  other  colony,  or  in 
England,  from  the  nature  of  his  appointment. 

I desire  to  add,  that  I very  much  doubt  whether  such  an 
appointment  as  the  one  in  question,  though  in  the  name  of 
the  Crown,  is  of  a nature  that  ought  to  exempt  a plaintiff 
from  giving  security  for  costs.  Suppose  this  plaintiff  an 
Englishman,  and  suing  in  one  of  the  courts  in  England, 
would  his  position  be  such  that  he  could  be  regarded  as 
having  his  domicile  in  England,  but  temporarily  absent  in 
the  service  of  the  Crown.  An  Englishman  residing  in 
India  in  the  civil  service  of  the  East  India  Company  has 
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been  held  to  be  domiciled  in  India.  This  appears  from 
the  case  of  Arnold  v.  Arnold,  (2  M.  & C.  256,)  and  other 
cases  referred  to  in  the  Attorney-General  v.  Napier,  (6  Ex. 
217,)  where  the  question  of  domicile  was  a good  deal  dis- 
cussed. In  the  latter  case  the  language  of  Mr.  Baron  Parke 
is,  “ If  a natural  born  subject  domiciled  in  England  enters 
into  Her  Majesty’s  service,  and  goes  abroad  at  the  Queen’s 
command,  into  foreign  service,  it  is  quite  clear  that  his 
orginal  domicile  has  not  been  parted  with  by  him.  He  goes 
for  a temporary  purpose,  and  is  supposed  to  be  there  for  a 
time  only,  but  not  for  the  purpose  of  fixing  his  permanent 
abode  abroad.”  This  language  appears  to  me  wholly  inap- 
plicable to  a person  holding  such  an  office  as  the  plaintiff 
holds,  and  suing  in  an  English  court ; even  more  inapplic- 
able than  to  the  case  of  an  Englishman  who  holds  an  ap- 
pointment in  the  civil  service  of  the  East  India  Company ; 
at  least  in  this,  that  a permanent  abode  would  be  much  less 
probable  in  India  than  in  Canada.  There  is  of  course  the 
difference  that  the  appointment  of  the  plaintiff  is  under  the 
Crown,  but  the  force  of  that  is  only  that  it  indicates  tempo- 
rary absence  from  England,  a presumption  that  his  original 
domicile  there  has  not  been  parted  with  ; a presumption  that 
I think  could  scarcely  be  held  good  in  the  case  of  the  plain- 
tiff holding  %n  appointment  in  Canada  substantially  under 
the  Colonial  Government.  The  case  of  an  appointment  in 
the  civil  service  of  the  East  India  Company  is  in  fact,  though 
not  in  name,  upon  much  the  same  footing. 

But  the  plaintiff  is  not  (as  in  the  case  supposed)  bringing 
suit  in  England,  but  in  Upper  Canada,  where,  as  I have  said, 
there  is,  I think,  no  presumption  in  favour  of  his  domicile. 

Since  the  matter  was  first  argued,  it  has  been  mentioned 
again,  and  a further  affidavit  from  the  plaintiff  is  produced. 
I do  not  think  this  affidavit  is  receivable,  and  did  not  mean 
to  give  leave  to  file  it  for  use  upon  this  application,  a course 
which  would  be  wholly  irregular.  I was  asked  not  to  give 
judgment  until  a further  affidavit  could  be  procured,  and 
said  I would  abstain  from  giving  judgment  for  the  present, 
leaving  it  to  the  plaintiff  to  take  his  own  course. 

The  question  has,  however,  been  further  argued  upon  this 
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new  affidavit,  subject  to  fthe  objection  to  its  reception. 

I do  not  think  that  it  strengthens  the  plaintiff’s  case.  He 
styles  himself  formerly  a resident  of  Upper  Canada.  He 
says,  “ I resided  in  Upper  Canada  several  years,  say  from 
the  year  1833  until  the  removal  of  the  seat  of  government 
to  Lower  Canada  : that  if  I were  not  in  the  civil  service  of 
this  province  I would  at  this  time,  to  the  best  of  my  belief, 
be  residing  permanently  in  Upper  Canada.”  And  he  then 
mentions  certain  property  which  he  owns  in  Upper  Canada, 
but  upon  none  of  which  does  he  apppear  to  have  resided. 

I understand  from  this  affidavit  that  Upper  Canada  was 
not  the  plaintiff’s  domicile  of  origin  ; but  at  most  his  acquired 
domicile  : that  he  resided  at  Kingston  from  1833  until  the 
removal  of  the  seat  of  government  to  Lower  Canada.  This 
first  took  place  in  1843,  I think.  He  does  not  inform  us 
where  he  has  been  since.  But  I take  it  his  affidavit  means 
that  he  removed  to  Lower  Canada  with  the  government,  in 
whose  service  he  now  is  ; if  so,  then  for  the  last  18  years  or 
thereabouts  his  residence  has  been  wherever  the  seat  of  govern- 
ment might  from  time  to  time  be.  He  intimates  no  intention  of 
making  Upper  Canada  again  his  domicile,  and  all  that  we 
can  say  about  Upper  Canada  is,  that  at  a certain  period  it 
was  his  acquired  domicile,  and  would,  as  he  believes,  have 
continued  so  if  he  were  not  in  the  civil  service#  But  being 
as  he  is  in  the  civil  service,  Upper  Canada  has  ceased  to  be, 
so  far  as  his  affidavit  shews,  his  acquired  domicile. 

In  proceeding  upon  the  facts  stated  in  the  affidavit,  I do 
not  mean  to  say  that  it  is  admissible ; it  is  clearly  not  so 
upon  this  application,  filed  as  it  is  after  argument;  but  the  case 
of  Lillie  v.  Lillie  (2  M.  & K.  404)  would  lead  me  to  doubt 
■whether  the  plaintiff  is  not  bound  by  the  description  of  resi- 
dence in  his  bill,  and  cannot  mend  it  by  affidavit,  for  in  that 
case  the  description  in  the  affidavit  was  clearly  sufficient  to 
exempt  the  plaintiff  from  giving  security  for  costs,  but  he 
was  compelled  to  give  security,  because  the  description  in 
the  bill  was  not  sufficient  to  exempt  him. 

The  additional  case  to  which  I have  been  referred,  Clark 
v.  Fergusson,  (5  Jur.  N.  S.  1155,)  does  not  seem  to  throw 
any  light  upon  the  point.  The  plaintiff  described  himself 
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as  of  Longborough,  near  Galashiels,  in  Scotland,  a lieutenant 
in  Her  Majesty’s  ship  u Gladiator,”  now  on  service,  and  Sir 
John  Stuart  said,  “ the  bill  stated,  though  not  perhaps  with 
as  much  precision  as  might  be  wished,  that  the  plaintiff  was 
* an  officer  in  Her  Majesty’s  ship  Gladiator,  now  on  service,’ 
and  that  averment  was  substantially  sufficient  to  exempt  him 
from  giving  security  for  costs.’’  I cannot  suppose  that  Sir 
John  Stuart  meant  to  say,  that  an  officer  of  a ship,  not  in 
service  with  his  ship,  was  entitled  to  exemption  ; that  would 
be  at  variance  with  the  well  settled  rule ; his  reading  of  the 
allegation  evidently  was,  that  the  plaintiff  was  on  active 
service  with  his  ship,  and  this  is  evident  from  his  remarks  as 
to  the  want  of  precision  in  his  allegation  in  the  bill ; in  any 
other  view  it  was  precise  enough.  It  is  immaterial  whether 
Sir  John  Stuart  was  right  in  his  reading  of  the  allegation, 
that  was  a mere  matter  of  construction  ; but  he  certainly  did 
not  mean  to  controvert  the  rule  that  the  plaintiff  must  be 
absent  on  active  service,  or  to  question  the  case  of  Lillie  v. 
Lillie,  which  was  cited  to  him. 

Upon  the  allegations  in  the  bill,  and  upon  the  plaintiff’s 
first  affidavit,  he  proceeded  upon  the  presumption  that  his 
domicile  was  in  Upper  Canada,  a presumption  for  which  I 
see  no  ground.  The  affidavit  last  filed  does  not  proceed 
upon  such  presumption,  but  upon  the  fact  of  a former  resi- 
dence in  Upper  Canada,  as  a country  of  acquired  domicile, 
and  the  continued  ownership  of  property  therein.  But  in 
either  view  there  is  an  absence  of  that  which  forms  in  Eng- 
land the  true  ground  of  exemption,  a temporary  residence 
abroad  from  his  domicile  in  the  service  of  the  Crown.  The 
plaintiff  does  not  establish  either  by  presumption,  or  evidence 
of  fact,  that  his  domicile  is  now  in  Upper  Canada. 

I think  it  wrould  be  pushing  the  rule  of  exemption  beyond 
its  legitimate  bounds  to  hold  a person  exempt  from  giving 
security  for  costs  under  the  circumstances  disclosed  in  this 
case ; and  would  operate  unfairly  to  defendants.  I think 
the  application  should  be  refused  with  costs. 

The  plaintiff  subsequently  dismissed  his  bill,  and  filed 
a new  one,  stating  certain  facts  to  exempt  him  from  being 
called  upon  to  give  security,  whereupon 


114 


CHAMBERS  REPORTS. 


Brough , for  the  defendants,  moved  upon  notice  for  an 
order  that  the  plaintiff  should  pay  the  costs  of  the  former 
suit,  and  give  security  for  costs  in  the  second  cause,  before 
they  could  be  called  upon  to  answer  the  bill,  referring  to 
Spires  v.  Sewell,  (5  Sim.  193,)  Budge  v.  Budge,  (12  Beav. 
385.) 

Scott,  contra. 

Spragge,  Y.  C. — The  defendants  have  not  obtained  an 
order  for  leave  to  read  the  affidavits  used  upon  a like  appli- 
cation in  a former  suit  between  the  same  parties ; and  I 
think  that  without  such  order  he  is  not  entitled  to  read  them. 
I must  therefore  dispose  of  this  application  upon  the  affi- 
davits filed  in  support  of,  and  in  opposition  to  it ; together 
with  the  affidavit  of  the  plaintiff  filed  in  the  former  suit, 
which  is  read  by  the  plaintiff,  under  an  order  obtained  by 
by  him  for  that  purpose. 

The  affidavit  of  defendant  Hawkins  in  support  of  the  ap- 
plication, states  shortly  “ that  the  above  named  plaintiff  to 
the  best  of  my  knowledge  and  belief,  resides  at  the  city  of 
Quebec,  in  Lower  Canada.”  The  plaintiff  seeks  to  exempt 
himself  from  the  ordinary  rule,  that  a plaintiff  residing  out 
of  the  jurisdiction  of  the  court,  must  give  security  for  costs, 
by  stating  his  position  by  affidavit  as  follows  : uThat  I hold 
the  office  of  Deputy-Inspector-General  of  the  province  of 
Canada,  under  and  by  virtue  of  an  order  of  His  Excellency 
the  Governor-General  in  Council,  dated  the  7th  day  of 
April,  A.  D.  1855. 

“ That  by  virtue  of  the  instructions  of  Her  Majesty’s 
provincial  government  I am  required  at  present  to  reside  at 
the  city  of  Quebec,  in  this  province,  such  city  being  at 
present  the  seat  of  the  executive  government. 

“ That  I am  now,  and  have  been,  since  my  appointment 
as  aforesaid,  in  active  service  as  such  acting  Deputy-Inspec- 
tor-General,  in  the  civil  service  of  the  Crown,  in  this 
province.’’ 

It  is  to  be  observed  that  the  plaintiff’s  affidavit  is  wholly 
silent  upon  the  subject  of  domicile  original  or  acquired. 
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He  rests  his  right  to  exemption  simply  upon  the  ground 
that  he  holds  a public  appointment  in  the  service  of  the 
Crown  ; that  he  is  in  the  active  discharge  of  its  duties,  and 
that  he  is  at  present  required  to  reside  at  Quebec,  the  seat 
of  the  executive  government.  I have  no  hesitation  in  saying 
that  in  my  judgment  this  forms  no  ground  for  exemption. 
In  disposing  of  the  application  in  the  former  suit,  I stated 
my  view  of  the  principle  upon  which  exemption  is  allowed, 
to  be,  that  the  plaintiff  seeking  exemption  must  be  absent 
from  his  domicile  in  the  service  of  the  Crown ; not  merely 
in  the  service  of  the  Crown,  and  absent  from  the  jurisdiction 
of  the  court  in  which  he  is  suing.  It  is  the  latter  position 
only  that  the  plaintiff  shews  here.  The  authorities  to  which 
I referred  in  my  former  judgment  convince  me  that  this  is 
not  enough.  I must  therefore  grant  the  defendant’s  appli- 
cation. 


Jackson  v.  Jackson. 

Sequestration — Process  against  tenant — Costs. 

The  tenant  of  a party  against  whom  a writ  of  sequestration  has  issued,  will 
be  ordered  to  pay  to  the  commissioner  rent  shewn  to  be  due,  and  also  to 
attorn  and  pay  the  accruing  rents. 

This  was  an  interlocutory  application  in  the  case  reported 
in  the  8th  volume  of  Grrant’ s Chancery  Reports,  page  499. 
The  defendant  failing  to  pay  the  plaintiff’  certain  sums  due 
for  alimony  and  costs,  as  directed  by  the  decree  pronounced 
in  the  cause,  a writ  of  fi.  fa.  was  issued  against  his  goods. 

The  sheriff  proceeded  to  seize  certain  goods  on  the  de- 
fendant’s farm,  when  they  were  claimed  by  one  Blanchard,  a 
son-in-law  of  the  defendant,  ‘whereupon  an  interpleader 
issue  was  ordered  between  the  plaintiff  and  Blanchard,  and 
was  tried  before  Sir  J.  B . Bobinson , Bart.,  C.  J.,  in  April, 
1860,  and  a verdict  given  in  favour  of  the  plaintiff,  and  the 
amounts  then  due  were  recovered. 

From  the  evidence  produced  it  appeared  that  one  Jones 
had  been  a farm  labourer  of  the  defendant,  and  was  present 
as  a witness  at  the  interpleader  trial. 

16 
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The  defendant  Jones,  and  Blanchard  rode  home  together, 
and  Blanchard  then  determined  to  leave  the  neighbourhood, 
and  Jones  took  an  assignment  of  a lease  of  defendant’s  farm, 
formerly  made  to  Blanchard. 

A further  sum  had  become  due  from  the  defendant,  and  a 
writ  of  fi.  fa.  issued  for  its  collection  having  been  returned 
nulla  bona , a writ  of  sequestration  was  placed  in  the  sheriff’s 
hands,  of  which  due  notice  bad  been  given  to  Jones. 

A sum  of  fifteen  pounds  having  by  the  terms  of  the 
lease  become  due  since  such  notice  was  served. 

J.  0.  Hamilton , for  the  plaintiff,  applied  for  an  order  on 
the  tenant  requiring  him  to  pay  to  the  sheriff,  as  commis- 
sioner, the  sum  due  for  rent,  and  for  an  order  requiring 
Jones  to  attorn  to  the  sheriff,  and  pay  all  rent,  in  future 
accruing  under  the  lease,  so  long  as  the  sequestration  con- 
tinued in  force. 

The  application  was  opposed  by  Carroll  on  behalf  of  Jones 
and  the  defendant,  who  produced  affidavits  by  them  to  the 
effect  that,  on  leasing  the  premises,  Jones  had  paid  in 
advance  the  half-year’s  rent  now  sought  to  be  obtained. 

Jones  was  cross-examined,  and  his  knowledge  of  the  trans- 
actions between  Blanchard,  the  defendant,  and  plaintiff,  was 
proved,  and  his  statement  as  to  payment  of  the  rent  in 
advance  was  made  to  appear  incredible,  or  if  such  payment 
had  been  made,  it  was  in  fraud  of  the  plaintiff. 

It  was  also  in  evidence,  that  in  conversations  relative  to 
the  lease  made  shortly  before  this  application,  Jones  had 
admitted  that  the  <£15  would  become  due  as  claimed  by  the 
plaintiff. 

Smith’s  Chy.  Prac.  (185T)  p.  123 ; Daniel’s  Prac.  vol.  2, 
p.  821  ; Wilson  v.  Metcalfe,  (1  Beav.  270.)  And  as  to  costs, 
McKay  v.  McKay,  f(6  Gr.  Chy.  B.  389,)  and  Prentiss  v. 
Brennan,  (2  Gr.  Chy.  B.  582,)  were  referred  to, 

Esten,  Y.  C.,  before  whom  the  motion  was  made,  after 
consideration,  made  the  order  as  asked,  and,  under  the  cir- 
cumstances, also  directed  that  the  defendant  and  Jones 
should  be  liable  for  the  costs  of  the  application. 
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Bank  of  Montreal  v.  Ketchum. 

Held,  that  under  the  orders  of  the  29th  of  June,  1861,  a mortgagee  is  not 
entitled  to  an  order  for  the  delivery  of  possession  as  against  the  tenants  of 
the  mortgagor,  although  such  tenancy  may  have  begun  after  the  mort- 
gage was  made. 

This  was  an  application  by  McCarthy , on  behalf  of  the 
Bank  of  Montreal,  for  an  order  against  the  mortgagee  and 
his  tenants,  to  deliver  up  possession  of  the  mortgaged 
premises  after  foreclosure. 

Blain , for  a tenant  who  held  under  a lease  made  before 
the  mortgage,  and  the  defendant. 

Foster , on  behalf  of  a tenant  whose  term  commenced  after 
the  mortgage  was  given  by  the  landlord  Ketchum,  objected 
that  the  order  of  the  29th  of  June  does  not  apply  to  tenants, 
its  terms  referring  to  the  mortgagor  alone. 

Spragge,  Y.  C.,  after  consideration,  refused  to  make  any 
order  aginst  the  tenants,  and  as  to  them  discharged  the 
application  with  costs. 


Forbes  y.  Adamson. 

Mortgage — Decree  for  sale — Purchase  by  assignee  of  mortgagor — Deficiency. 

The  owner  of  land,  after  creating  a mortgage  thereon,  assigned  his  equity  of 
redemption  to  a third  party,  who  covenanted  to  pay  off  the  mortgage 
debt,  and  afterwards  became  the  purchaser  of  the  mortgaged  premises, 
under  a decree  at  the  suit  of  the  mortgagee.  At  the  sale  the  amount 
realised  was  not  sufficient  to  cover  the  amount  due  to  the  mortgagee. 
Held,  that  under  the  circumstances  he  was  not  entitled  to  any  lien  on  the 
estate  for  the  deficiency. 

The  facts  are  stated  in  the  judgment. 

Fitzgerald , tor  the  plaintiff,  relied  on  Otter  v.  Lord  Yaux, 

2 K.  & J.  650. 

Harrison , contra. 

Yankoughnet,  C. — In  this  case  Forbes  being  mort- 
gagee, under  a decree  of  this  court  procured  a sale  of  the 
mortgaged  premises,  which  was  made  accordingly,  to  one 
who  had  purchased  the  estate  of  the  mortgagor  in  the  lands, 
subject  to  the  mortgage,  but  had  before  the  sale  under  the 
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decree  sold  and  conveyed  away  all  his  interest  in  the  land  to 
another  party.  The  price  at  which  the  lands  were  sold 
under  the  decree  is  less  than  the  amount  due  to  Forbes  on 
his  mortgage.  On  settling  the  conveyance  to  be  executed 
by  Forbes  to  the  purchaser,  the  former  claims  a right  to 
reserve  in  it  any  claim  he  may  have  against  the  land  or 
against  the  purchaser,  on  account  of  the  balance  of  his  mort- 
gage money  ; which  he  contends  is,  notwithstanding  the  sale, 
a lien  or  capable  of  being  made  a lien  on  the  lands  as  against 
the  purchaser  by  reason  of  his  having  purchased  and  once 
owned  the  estate,  subject  to  the  mortgage,  and  having 
thereby  become  liable  to  indemnify  his  vendor,  the  mort- 
gagor, against  any  claim  by  the  mortgagee  in  respect  of 
that  mortgage  ; and  it  is  argued,  that  inasmuch  as  the  mort- 
gagee can  sue  the  mortgagor  now  for,  and  recover  against 
him,  the  balance  of  the  mortgage  money,  and  the  mortgagee 
will  then  have  his  remedy  over  against  the  purchaser  from 
him,  ergo  the  mortgagee  can  at  once  have  the  benefit  of  that 
remedy  of  the  mortgagor  by  anticipation,  and  can  have  a lien 
on  the  land  for  it,  and  in  support  of  this  position  Otter  v. 
Lord  Yaux  is  cited.  I do  not  think  that  Forbes,  the  mort- 
gagee, can  on  that  decision  sustain  the  pretension  he  makes 
here.  In  that  case  the  mortgagor  had  executed  two  mort- 
gages to  different  parties,  and  the  first  mortgagee  having 
under  a power  of  sale  sold  a portion  of  the  mortgaged  premises 
to  the  mortgagor  for  a less  sum  than  the  amount  of  the  first 
mortgage,  the  latter  claimed  to  hold  them  absolutely, 
and  freed  from  the  second  mortgage  of  his  own  creation. 
The  court  held  that  he  had  done  no  more  than  he  was  bound 
to  do  when  he  got  rid  of  the  first  mortgage,  and  thereby 
improved  the  security  for  the  second  mortgagee ; and  that 
he  stood  in  no  other  position  than  if  he  had  paid  off  the  first 
mortgage,  or  paid  a portion  of  it,  and  obtained  a release  of 
the  premises  from  it. 

The  plaintiff  here,  the  mortgagee,  has  to  make  out  three 
things  before  he  can  claim  that  the  purchaser  here  stands  in 
the  same  position  as  did  the  mortgagor  to  the  second  mort- 
gagee in  the  case  cited  ; and  they  are 

1st.  That  the  first  mortgagee  in  that  case  could  have 
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claimed  a lien  on  the  land  for  the  balance  of  his  mortgage 
money  after  having  agreed  to  sell,  and  sold  the  premises  to 
the  mortgagor  for  a certain  sum  absolutely. 

2nd.  That  the  plaintiff  has  any  right  to  put  the  mortgagor 
in  motion  against  his  former  vendee,  the  present  purchaser, 
to  indemnify  him  against  the  mortgagee’s  claim  for  the 
balance  of  his  mortgage  money. 

3rd.  That  the  mortgagor  himself  can  by  reason  of  his 
right  to  such  indemnity  claim  a lien  upon  the  premises  which 
the  mortgagee  is  about  to  convey. 

I do  not  think  that  Otter  v.  Yaux  will  help  the  plaintiff 
over  any  of  these  difficulties.  I see  no  privity  whatever 
through  the  mortgagor  or  otherwise,  between  him  and  the  pur- 
chaser arising  out  of  the  previous  position  of  the  latter  as 
once  purchaser  and  owner  of  the  equity  of  redemption.  The 
mortgagor  may  never  choose  to  urge  his  claim  to  indemnity. 
There  may  be  a good  defence  to  it  arising  out  of  transactions 
between  him  and  his  vendee,  which  the  plaintiff  here  would 
have  no  right  to  disturb,  and  it  is  new  to  me  to  hear  that 
the  plaintiff  has  a right  to  fall  back  upon  the  debtors  of  his 
debtor,  or  to  set  the  latter  in  motion  against  them  in  order 
that  he  may  thus  secure  funds  wherewith  to  be  paid.  It  is 
a process  of  garnishing  which  the  plaintiff  is  not  at  present 
at  all  events  entitled  to  avail  himself  of.  I see  no  right, 
therefore,  the  plaintiff  has  to  insist  upon  any  reservation  in 
the  conveyance  which  he  is  called  upon  to  execute. 

The  position  and  liability  of  a purchaser  of  an  estate  sub- 
ject to  a mortgage  has  been  discussed  in  the  following  cases: 
Forrester  v.  Leigh,  (Ambler,  171,)  Tweddell  v.  Tweddell, 
2.  B.  C.  C.  101,)  Buller  v.  Buller,  (5  Yes.  584,)  Waring 
v.  Ward,  (7  Yes.  332,)Barhand  v.  Thanet,  (3  M.  & K.  607.) 
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Lewis  v.  Jones. 

Dismissing  bill — Taking  replication  off  the  files. 

Where  a plaintiff  had  filed  an  irregular  replication,  afterwards  obtained  by 
consent  an  order  to  amend  the  same,  but  did  not  do  so,  and  a defendant 
moved  to  dismiss  for  want  of  prosecution,  when  the  court  treating  the 
irregular  replication  as  no  replication,  ordered  a replication  to  be  filed 
within  two  months,  or  bill  should  stand  dismissed  : at  this  time  two  of  the 
defendants  had  not  answered,  and  on  the  12th  of  the  month  the  replica- 
tion was  amended.  Four  days  afterwards  the  plaintiff  obtained  an  order 
pro  confesso  against  the  two  defendants  who  had  not  answered ; under 
these  circumstances  a motion  to  remove  the  replication  from  the  files, 
and  to  dismiss  the  bill  for  want  of  prosecution,  was  granted  with  costs. 

This  was  a motion  by  S.  Blake,  for  defendant  Jones,  to 
remove  the  replication  in  this  cause  from  off  the  files  of  the 
court,  and  dismiss  the  bill  for  want  of  prosecution,  under  the 
circumstances  stated  in  the  head-note  and  judgment,  citing 
Johnson  v.  Tucker,  15  Sim.  599. 

Hodgins , contra. 

Esten,  Y.  C.— I think  the  defendant  E.  C.  Jones  is 
entitled  to  every  branch  of  this  application.  My  brother 
Spragge  evidently  considered  the  replication  as  no  replica- 
tion, because  he  ordered  the  replication  to  be  filed  within 
two  months.  That  replication  did  not  in  terms  embrace  all 
the  defendants,  and  was  bad  on  the  face  of  it ; the  present 
replication  in  terms  embraces  all  the  defendants,  but  as  to 
six,  or  at  all  events  two  of  them,  it  was  wholly  irregular, 
they  not  having  answered,  and  the  bill  not  having  been 
taken  pro  confesso.  A defendant  under  such  circumstances 
is  entitled  to  move  to  take  the  replication  off  the  file,  and 
strike  the  case  out  of  the  paper  of  causes.  In  addition  to 
this  it  appears  that  on  the  authority  of  Johnson  v.  Tucker, 
the  defendant  is  entitled  to  move  the  replication  off  the 
files  on  the  ground  of  the  neglect  to  serve  notice  of  the 
filing.  The  case  of  McDougall  v.  Bell  must  be  deemed,  if 
contra,  to  be  overruled  by  the  course  of  practice.  The 
defendant  is  also  entitled  to  have  the  bill  dismissed  as  against 
him,  for  want  of  proscution,  on  the  ground  of  non-compli- 
ance with  the  order  of  the  18th  of  October,  1862  : that  order 
directed  the  plaintiff  to  file  a replication  within  two  months, 
and  in  default  that  his  bill  should  be  dismissed.  Conceding 
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that  under  this  order  the  plaintiff  could  amend  the  replica- 
tion already  on  the  files  so  as  to  make  it  a proper  one,  yet 
he  has  not  done  so.  It  is  wholly  irregular.  Now  he  cannot 
surely  put  any  thing  he  pleases  on  the  files  and  call  it  a rep- 
lication, and  compel  the  defendant  to  move  to  take  it  off  the 
files.  At  all  events  the  defendant  could  under  such  circum- 
stances move  uno  flatu  to  take  the  replication  off  the  files 
and  dismiss  the  bill,  and  this  he  has  done.  If  I was 
satisfied  the  defendant  had  with  full  knowledge  delayed  for 
several  weeks  to  make  any  objection,  and  permitted  the  plain- 
tiff to  set  down  the  cause,  I should  probably  decline  to  in- 
terfere, but  there  is  no  evidence  that  the  defendant  knew  of 
the  amendment  of  this  replication  until  the  notice  of  exami- 
nation and  hearing.  A certificate  was  relied  upon  as  shew- 
ing such  notice  on  the  16th  of  December,  1862,  but  on 
inspection  it  proves  to  be  a certificate  of  the  non-production 
of  papers.  I think  the  application  should  be  granted  with 
costs. 


Hill  v.  Rutherford. 

Enrolling  decree — Paying  out  money  pending. 

A sum  of  money  having  been  paid  into  court  by  the  defendant,  instead  of 
being  paid  to  plaintiff  as  directed  by  a decree  of  the  court : upon  deposit- 
ing which  proceedings  against  the  defendant  were  staid,  he  having 
signified  his  intention  of  appealing  from  this  decree  ; the  plaintiff  moved 
to  have  this  money  paid  out  to  him  pending  the  appeal.  The  defendant 
upon  the  motion  undertook  to  enroll  the  decree  at  once  if  plaintiff  would 
consent,  and  to  urge  on  the  appeal  to  a hearing;  the  court  refused  the 
application,  but  without  costs  ; and  on  the  application  of  the  defendant 
the  deposit  on  the  re-hearing  was  retained  in  court  for  two  weeks,  to  enable 
the  defendant  to  proceed  with  the  appeal. 

Upon  the  re-hearing  of  this  cause  the  decree  was  affirmed 
as  reported  in  9 Grant,  20T,  and  the  amount  due  had,  on  the 
application  of  the  defendant,  been  paid  into  court,  instead  of 
being  paid  to  the  plaintiff,  the  defendant  intending  to  carry 
the  cause  up  to  the  Court  of  Error  and  Appeal.  A motion 
was  made  on  behalf  of  plaintiff  to  have  this  money  paid  out 
to  him.  Against  the  application  Fitzgerald  shewed  cause, 
and  offered  to  enroll  the  decree  and  carry  up  the  appeal  at 
once  if  plaintiff  would  consent ; at  the  same  time  asked 
that  the  deposit  on  re-hearing  might  not  be  paid  out  to  the 
plaintiff. 


122 


CHAMBERS  REPORTS. 


Esten,  V.  C. — I think  the  motion  for  payment  of  the 
£350  should  be  refused  without  costs,  the  motion  for  staying 
the  payment  of  the  deposit  should  be  granted  upon  terms. 
The  decree  may  be  enrolled  by  consent  even  if  it  cannot  be 
enrolled  without  consent.  The  plaintiff  of  course  does  not 
wish  to  delay  the  appeal.  Let  the  decree  therefore  be 
enrolled  at  once,  the  plaintiff  waiving  all  objections,  if  any, 
and  payment  of  the  deposit  be  stayed  for  a fortnight.  I 
give  no  costs  of  this  application.  The  defendant  must  under- 
take to  prosecute  his  appeal,  and  liberty  must  be  given  to 
apply. 


Cotton  v.  Cameron. 

j Dismissing  bill — Undertaking  to  answer. 

A solicitor  undertook  to  put  in  an  answer,  which  was  not  insisted  upon,  and 
the  solicitor  for  the  plaintiff  undertook  to  go  down  to  examination,  but 
failed  to  do  so  ; a motion  made  by  this  defendant  to  dismiss  was  refused, 
but,  under  the  circumstances,  without  costs. 

This  was  an  application  for  an  order  to  dismiss  for  want 
of  prosecution,  by  II.  Murray , on  behalf  of  defendant  Lee, 
against  which 

Hodgins  shewed  cause. 

Esten,  V.  C. — I think  the  motion  must  be  refused.  It  is 
sworn  that  Mr.  Boulton  was  solicitor  for  Mr.  Lee,  and  as 
such  promised  to  answer,  and  dispensed  with  service  ; this 
fact  not  being  disputed,  Lee  is  bound  to  answer,  and  the  bill 
might  be  taken  pro  confesso  against  him.  It  is  clear  that 
Mr.  Murray  is  his  solicitor,  as  he  undertook  to  put  in  an 
answer  for  him,  provided  it  were  accepted  without  oath  or 
signature.  Then  Lee  is  bound  to  answer,  and  Mr.  Murray 
is  his  solicitor.  The  undertaking  of  Mr.  Hodgins’  clerk  to 
go  down  to  examination  may  be  a reason  for  setting  down 
the  cause,  but  affords  no  ground  for  dismissing  the  bill.  It 
does  not  appear  that  Mr.  Murray  was  aware  of  Mr. 
Boulton’s  undertaking.  No  costs. 
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Winter  v.  Hamburgh. 

Order  to  elect. 

Defendants  sued  at  law  and  in  this  court  for  the  same  matters  are  entitled, 
on  filing  their  answer,  to  obtain  an  order  against  plaintiff  to  elect,  on 
praecipe,  and  it  is  not  necessary  that  all  the  defendants  should  apply  for 
such  order. 

The  motion  to  discharge  such  order  should  be  made  in  Chambers  ; if  made 
in  court  it  will  be  refused  or  referred  to  Chambers,  and  the  costs  of  the 
day  given  to  the  defendants.  The  court  in  its  discretion  will  allow  both 
suits  to  proceed  only  when  the  proceedings  at  law  are  ancillary  to  those 
in  equity. 

It  is  not  necessary  that  such  order  should  be  obtained  by  all  the  defendants. 

The  plaintiffs’  original  bill,  filed  in  1860,  set  out  that  the 
owner  of  real  estate  in  1822,  conveyed  certain  premises  in 
the  county  of  Halton  to  the  wife  of  the  defendant  Hamburgh, 
in  trust  for  one  Emma  Winter,  than  a minor,  and  who  after- 
wards became  the  wife  of  the  plaintiff  Jacob  Winter,  and  by 
whom  he  had  several  children,  his  co-plaintiffs,  she  having 
died  shortly  before  the  bill  wTas  filed. 

The  bill  further  alleged  that  shortly  after  his  wife  became 
of  age,  and  on  the  eve  of  her  marriage  with  Jacob  Winter, 
she  was  prevailed  on  by  Mrs.  Hamburgh  and  her  husband 
to  convey  her  estate  to  them. 

This  conveyance  wras  alleged  to  have  been  obtained  by 
undue  influence,  and  to  have  been  a fraud  on  the  marital 
rights  of  Jacob  Winter,  and  the  bill  claimed  to  have  it 
rescinded,  and  the  premises  declared  to  belong  to  the  plain- 
tiffs as  the  representatives  of  Emma. 

The  defendants  were  E.  Hamburgh,  (his  wife  being  now 
dead,)  and  others  claiming  under  Hamburgh  and  his  wife. 

In  July,  1862,  the  plaintiffs’  solicitor,  having  for  the  first 
time  seen  the  conveyance  of  1822,  which  had  not  been 
registered,  was  of  opinion  that  by  reason  of  some  defects  it 
was  ineffectual  to  pass  any  estate,  and  thereupon  he  obtained 
a new  conveyance  from  the  grantor  to  the  plaintiffs. 

On  application  to  his  Honour  Vice-Chancellor  JEsten,  the 
plaintiffs  were  allowed  to  amend  their  bill  by  setting  up  this 
second  conveyance,  his  honour  at  that  time  remarking  that 
for  reasons  similar  to  those  set  forth  in  the  judgment, 
such  amendment  could  not  aid  the  case  of  the  plaintiffs. 
Immediately  on  obtaining  the  second  conveyance  the 
17 
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plaintiffs  brought  an  action  of  ejectment  against  the  defen- 
dants and  others,  tenants  of  the  premises,  claiming  title 
under  the  deed  obtained  in  July,  1862. 

The  defendants,  Francis  and  Henry  Hamburgh,  defended 
the  common  law  suit,  and  also  filed  their  answer  to  the 
amended  bill,  denying  the  plaintiffs’  title,  and  the  fraud  with 
which  they  were  charged,  and  alleging  among  other  grounds 
of  defence,  that  the  plaintiffs  were  prosecuting  both  suits  for 
the  same  cause,  and  they  thereupon  obtained  the  common 
order  to  elect,  which  was  served  upon  the  plaintiffs’  solici- 
tor. 

The  plaintiffs  moved  upon  notice  to  discharge  this  order, 
which  was  returnable  before  the  court ; this  being  objected 
to  on  the  ground  that  such  an  application  was  properly  a 
Chambers  motion,  the  consideration  was  accordingly  adjour- 
ned into  Chambers. 

O'Reilly , Q.  C.,  and  Foster , for  the  plaintiffs,  contended, 
that  as  the  common  law  action  had  been  already  tried  and  a 
verdict  given  against  the  plaintiffs  with  liberty  to  move,  that 
for  this  reason,  and  because  plaintiffs  were  infants,  and  the 
action  at  law  would  in  fact  aid  the  judgment  of  this  court, 
the  order  should  be  rescinded,  or  plaintiffs  at  least  should  be 
permitted  to  take  the  judgment  of  the  court  in  banc,  and 
cited  Tremliston  v.  Kemmiss  (1  LI.  & Gr.  Tern.  Sug.  29.) 

J.  C.  Hamilton , contra.  The  court  will  usually  on  motion 
to  discharge  an  order  to  elect  refer  it  to  the  master  to 
ascertain  whether  the  suits  are  for  the  same  matter,  unless 
their  objects  are  quite  opposite. — Hagne  v.  Curtis  (1  Jac.  & 
Walk.  449.) 

In  the  present  case  the  relief  sought  in  both  suits  is  clearly 
the  same — all  the  plaintiffs  are  entitled  to  can  certainly  be 
obtained  in  this  court,  'and  the  defendants  should  not  be 
harrassed  with  the  defence  of  two  suits.  As  the  relief  sought 
at  law  is  not  for  the  purpose  merely  of  assisting  in  this  suit, 
but  for  obtaining  possession  of  the  land  claimed  by  the  bill, 
the  court  will  not  allow  both  suits  to  proceed  at  the  same 
time.— -Royle  v.  Wynne,  (5  Jur.  1002,  S.  C.  1 Cr.  & Ph. 
252,)  Mills  v.  Fry,  (8  Y.  & B.  9,)  Hollier  v.  Hedges,  (9  Ir. 
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Eq.  R.  37,)  Bullen  v.  Butcher,  (558  Dick.,)  Young  v. 
Lucas,  (1  Y.  & B.  381,)  Cocknell  v.  Chalmely,  1 Russ.  & 
My.  418,)  Carrick  v.  Young,  (4  Madd.  437,)  and  Madd.  Ch. 
Pr.  vol.  2,  p.  462,  were  also  referred  to. 

Spragge,  Y.  C. — The  plaintiffs  by  their  bill  as  amended 
are  proceeding  upon  inconsistent  titles. 

The  amendment  (I  agree  with  my  brother  listen,  who 
granted  it)  seems  futile.  If  the  conveyance  of  1822  was 
operative,  the  conveyance  of  1862  introduced  by  amendment 
is  a mere  nullity.  If  not  operative,  the  plaintiffs  had  no 
locus  standi  in  this  court  when  they  filed  their  bill,  and  more- 
over they  would  stand  now  in  this  court  upon  a mere  legal 
title,  and  the  same  title  upon  which  they  are  proceeding  at 
law. 

It  is  clear  that  the  proceedings  at  law  and  in  this  court 
are  in  respect  of  the  same  subject  matter. 

The  circumstance  of  the  plaintiffs  being  unable  to  obtain 
at  law  the  full  remedy  that  they  can  obtain  in  this  court 
does  not  entitle  them  to  proceed  in  both. — Royle  v.  Wynne, 
on  appeal  from  the  Yice-Chancellor.  Neither  does  the  cir- 
cumstance that  the  plaintiffs  are  uncertain  as  to  their  title ; 
that  was  also  the  case  in  Royle  v.  Wynne.  It  was  a question 
whether  the  estates  passed  under  a residuary  devise  ; if  they 
did  the  plaintiff’s  remedy  was  in  equity  ; if  they  did  not,  the 
remedy  wa  at  law.  He  sued  both  at  law  and  in  equity,  and 
was  compelled  to  elect. 

Cocknell  v.  Chalmely  is  an  authority  for  the  same  position. 

The  plaintiff  is  in  fact  in  such  cases  proceeding  upon  in- 
consistent titles,  as  they  are  doing  in  this  case  apart  from 
the  amendments. 

The  plaintiffs’  position  seems  to  be  shortly  this : they  are 
suing  at  law  and  in  equity  for  the  same  subject  matter,  and 
apart  from  the  amendments,  upon  inconsistent  and  contra- 
dictory titles  ; and  with  the  amendments  upon  the  same  titles 
as  are  insisted  upon  at  law. 

This  appears  to  me  therefore  to  be  clearly  a case  in  which 
the  plaintiffs  cannot  be  allowed  to  proceed  at  law  and  in  this 
court  at  the  same  time.  If  it  were  open  to  me  to  exercise  a 
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discretion,  1 should  be  disposed,  I think,  to  allow  the  plain- 
tiffs to  proceed  at  law  to  judgment  restraining  execution, 
and  staying  proceedings  in  this  court  in  the  meantime.  But 
the  court  can  only  exercise  its  discretion  when  the  proceed- 
ings at  law  are  ancillary  to  those  in  equity.  This  is  not  the 
case  here.  Lord  Cottenham  was  explicit  upon  this  point  in 
Boyle  v.  Wynne,  a case  which  in  several  respects  very  nearly 
resembles  this. 

Tremliston  v.  Kemmiss  is  an  authority  the  other  way.  It 
is  difficult  to  distinguish  it  from  Boyle  v.  Wynne,  but  the 
latter  case  was  decided  after  Tremliston  v.  Kemmiss,  and  by 
the  Lord  Chancellor  of  England,  and  I am  bound  to  follow 
it.  Lord  Cottenham , too,  decided  upon  an  appeal  and  repu- 
diated the  having  such  discretion  as  had  been  claimed  by  the 
Lord  Chancellor  of  Ireland — a discretion  which  I gather 
from  his  language  he  would  have  exercised  if,  in  his  judg- 
ment, he  possessed  it. 

My  conclusion  is,  that  the  defendants  are  entitled  to  retain 
their  order  to  elect,  and  that  the  plaintiffs’  application  must 
be  refused  with  costs. 

I do  not  think  there  is  any  thing  in  the  objection  that  the 
order  to  elect  was  taken  out  by  some,  not  by  all,  of  the 
defendants. 


Simpson  v.  The  Ottawa  and  Prescott  Bailway  Company. 

Duty  of  receiver  of  a railway  company. 

Where  the  receiver  of  a railway  company  was  appointed  to  receive  “ the 
rents,  issues  and  profits  of  the  railway,”  held,  that  it  was  his  duty  to 
receive  the  gross  receipts  of  the  company  for  the  carriage  of  passengers, 
freight,  mails,  &c.,  and  to  pay  the  bills  for  running  expenses  thereout, 
and  not  to  receive  only  the  surplus  after  paying  the  expenses. 

The  order  for  the  receiver’s  appointment  should  direct  the  payment  to  him 
of  the  tolls  and  profits  arising  from  the  railway. 

This  was  an  application  for  an  order  on  the  defendants  to 
pay  over  to  the  receiver,  who  had  been  appointed  in  the 
cause,  all  moneys  derived  from  the  earnings  of  the  railway. 
The  motion  was  resisted  on  the  ground  that  all  the  com- 
pany was  bound  to  pay  over  to  the  plaintiff  was  the  balance 
of  such  earnings  after  deducting  the  necessary  expenses  of 
working  the  road. 
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Read , Q.  C.,  for  the  plaintiffs. 

McDonald , contra. 

Spragge,  Y.  C. — The  receiver  is  appointed  under  the 
order  of  the  Court  of  Appeal,  and  is  a “Receiver  of  the 
rents,  issues,  and  profits  of  the  railway.”  The  application 
which  I have  to  dispose  of  involves  the  question  whether  the 
receiver  is  entitled  to  receive,  and  it  is  his  duty  to  receive, 
the  gross  receipts  of  the  company  for  the  earnings  of  pas- 
sengers, freight,  the  mails,  and  the  like,  or  only  the  surplus 
that  may  remain  after  paying  the  expenses  of  the  company. 

It  is  urged  on  behalf  of  the  company,  that  although 
receivers  have  been  appointed,  by  the  court,  of  dock  com- 
panies’ tolls,  canal  companies’  tolls,  and  market  fees ; that 
there  is  yet  but  one  instance  of  the  appointment  of  a receiver 
to  a railway  company.  That  Fripp  v.  The  Chard  Railway 
Company,  (17  Jur.  557,)  was  the  case  of  a canal  company, 
which  is  correct,  and  that  in  the  one  instance  of  such  an 
appointment  to  a railway  company,  Russell  v.  The  Great 
Anglian  Railway  Company,  (3  McN.  & G.  125,)  it  was  uncord 
tested,  and  was  in  fact  a mode  agreed  upon  between  the 
company  and  a favoured  creditor  of  giving  the  latter  pre- 
ference, and  that  also  appears  correct.  But  there  is  the  case 
of  Furness  v.  The  Caterham  Railway  Company,  (32  L.  J. 
Reports,  170,)  in  which  Sir  John  Romilly  appointed  a 
receiver  to  a railway  company. 

I understood  Mr.  McDonald  to  argue  from  the  supposed 
circumstance  of  there  being  no  case  of  the  appointment  of  a 
receiver  to  a railway  company,  not  that  no  receiver  can 
properly  be  appointed,  for  that  point  is  concluded  by  the 
order  for  the  appointment  of  one  in  this  case,  but  that  the 
business  of  railway  companies  is  essentially  different  from 
that  of  canal  companies,  dock  companies,  and  the  like  ; and 
that  the  duties  of  a receiver  must  consequently  be  different. 
That  in  the  case  of  canal  and  dock  companies  the  expenses  of 
conducting  the  business  are  comparatively  small,  and  the 
business  itself  much  less  complicated,  consisting  in  little  more 
than  in  receiving  and  keeping  the  works  in  repair,  and  pay- 
ing the  servants  of  the  company,  while  railway  companies 
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are  their  own  carriers,  involving  a great  variety  of  business 
and  of  expenditure ; and  it  was  contended  that  the  business 
of  a railway  company  could  not  be  carried  on  if  a receiver 
had  to  be  applied  to  for  all  the  moneys  necessary  for  these 
various  purposes. 

I agree  that  where  the  court  cannot  interpose  usefully  it 
should  not  interfere  at  all,  and  that  it  should  interfere  only  so 
far  as  it  can  interfere  usefully.  I think,  therefore,  that  if  the 
payment  into  the  hands  of  the  receiver  of  the  gross  receipts 
of  the  company  be  incompatible  with  the  working  of  the 
company,  then  he  should  be  restricted  to  the  receipt  of  the 
surplus,  after  payment  of  the  necessary  expenses  of  the  com- 
pany. But  unless  this  be  shown,  and  shown  clearly,  I think 
that  the  gross  receipts  should  be  paid  to  the  receiver.  This 
is  the  usual  course  in  other  cases.  It  affords,  no  doubt,  to 
the  creditors  a better  security,  that  all  that  is  available  shall 
reach  his  hands,  than  if  a surplus,  to  be  ascertained  by  the 
company’s  own  officers,  were  to  be  paid  over.  In  fact,  if  that 
were  the  only  duty  of  the  receiver,  that  is,  to  receive  the 
surplus  and  pay  it  over,  cui  bono  appoint  him  at  all ; the 
creditor  would  probably  derive  as  much  benefit  from  an 
order  on  the  company  to  pay  into  court  from  time  to  time 
the  balance  in  hand,  to  be  verified  by  affidavit. 

The  argument  to  be  drawn  from  the  circumstance  of  there 
being  no  case  in  England  of  the  appointment  by  the  Court 
of  Chancery  of  a receiver  to  a railway  company,  if  there  had 
been  no  such  case,  is  much  weakened  by  another  circum- 
stance— that  of  the  facility  with  which  receivers  may  be 
appointed  by  justices,  at  the  instance  of  mortgagees.  They 
may  be  appointed  to  receive  the  whole  or  a competent  part 
of  the  tolls  or  sums  liable  to  the  payment  of  the  interest,  or 
principal  and  interest,  as  the  case  my  be,  and  I am  not 
informed  whether  the  practice  under  the  statute  is  to  leave 
sufficient  in  the  hands  of  the  company  for  the  estimated 
cost  of  working  the  road  ; or  to  direct  the  receiver  to  receive 
the  whole  ; but  it  is  clear  the  payment  of  the  gross  amount 
of  tolls,  &c.,  to  the  receiver  may  be  ordered — a pretty 
plain  indication  of  the  opinion  of  the  legislature  that  such  a 
course  is  not  incompatible  with  the  working  of  a line  of  rail- 
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way.  And  in  Furness  v.  The  Catheram  Railway  Company, 
the  appointment  was  of  a “ receiver  of  the  said  railway,  and 
of  the  tolls  and  profits  arising  therefrom.”  This  appears 
from  a report  of  the  case  upon  its  coming  before  the  Master 
of  the  Rolls  (27  Beav.  858)  in  the  following  year.  It  would 
have  been  well  if  the  same  language  had  been  adopted  in 
the  order  made  in  this  case.  “ Rents,  issues,  and  profits” 
are  not  so  appropriate  in  the  case  of  a railway,  but  must  be 
taken  to  mean  the  same  thing. 

The  management  of  the  railway  must  remain  in  the  hands 
in  which  the  legislature  has  placed  it — it  is  no  part  of  the 
duty  of  the  receiver  to  interfere  with  it.  The  respective 
duties  of  the  governing  body  of  the  company  on  the  one 
hand,  and  of  the  receiver  on  the  other,  are  well  defined  in 
the  case  of  Ames  v.  The  Trustees  of  the  Birkenhead  Docks, 
(20  Beav.  350.)  The  person  appointed  in  that  case  was  the 
chairman  of  the  trustees,  and  he  was  appointed  ‘‘Receiver 
of  the  rates  and  tolls,  and  of  the  rents  of  the  property  of 
the  corporation,  without  salary,  and  without  giving  security.” 
Sir  John  Romilly  said,  “I  am  of  opinion  that  he  is  the 
receiver  of  the  mortgagees,  and  that  he  has  under  the  order 
of  this  court  removed  the  trustees  from  the  possession  and 
receipt  of  the  rates,  tolls,  and  rents.  I dissent  from  the 
argument  which  suggests  that  in  that  event  the  powers  of 
the  act  vested  in  the  trustees  are  superseded,  and  that  it  has 
thereby  become  impossible  so  long  as  this  continues  for  the 
undertaking  to  be  lawfully  carried  on.  What  the  receiver  takes 
are  the  rates,  tolls,  and  rents.  Out  of  the  moneys  so  received 
by  him  he  pays  the  expenses  of|  the  undertaking,  and  the 
interest  of  the  mortgagees,  and  the  balance  into  court.  The 
undertaking  continues  to  be  managed  by  the  trustees ; they 
enter  into  contracts,  they  engage  and  dismiss  workmen  and 
servants,  they  do  all  the  matters  which  are  entrusted  to 
them  by  these  statutes.  The  expenses  they  incur  in  so 
doing  are  paid  by  the  receiver,  who  in  that  character  has 
nothing  to  do  with  the  management.  He  simply  pays  the 
bills  and  moneys  with  the  trustees  require  him  to  do,  sub- 
ject to  account  hereafter,  if  any  thing  improper  should  take 
place  in  relation  to  such  payment.” 
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Now  I see  nothing  in  all  this  at  all  incompatible  with  the 
due  and  efficient  working  and  management  of  the  railway 
by  the  president  and  directors  of  the  company.  So  far  as 
the  application  asks  for  more  than  this  I must  refuse  it,  but 
the  company  has  been  wrong,  in  my  judgment,  in  refusing  to 
pay  over  to  the  receiver  any  thing  but  the  surplus  of  its 
receipts  after  retaining  their  expenses. 

I think  it  is  the  right  and  duty  of  the  receiver  to  watch 
the  expenses  of  the  company,  to  remonstrate  with  its  officers 
and  servants  when,  in  his  judgment,  they  are  needless  or 
excessive  ; and  when  due  attention  is  not  paid  to  his  repre- 
sentations to  present  the  matter  to  this  court;  and  this  more 
especially  if  any  case  should  come  under  his  observation  of 
expenses  incurred  otherwise  than  in  good  faith.  He  will  of 
course  have  a right  to  the  fullest  information  as  well  from 
inspection  of  the  books  as  otherwise.  I think  all  this 
necessarily  flows  from  the  nature  of  his  duties.  He  is  called 
on  to  pay  out  moneys  as  for  expenses  properly  and  neces- 
sarily incurred,  and  he  should  to  a reasonable  extent  see  that 
they  are  such.  I apprehend  little  or  no  practical  difficulty 
in  carrying  this  out. 

I am  not  in  a position  at  present  to  say  what  will  be  a proper 
remuneration  to  the  receiver.  If  by  per  centage  I should 
know  what  amount  of  money  will  pass  through  his  hands. 
Nor  am  I able  to  say  how  much  of  the  receiver’s  time  will 
be  occupied  in  his  duties.  The  duties  certainly  are  import- 
ant ones,  and  should  be  fairly  compensated  for,  not  extra- 
vagantly, but  still  with  a reasonable  degree  of  liberality. 
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Rhodes  v.  Neild. 

Production  of  documents — Affidavits. 

A plaintiff  filed  a bill  against  his  assignee’s  representative  for  an 
account,  charging  that  certain  mortgages  then  in  his  possession,  and 
apparently  belonging  to  the  assignee’s  estate,  in  reality  were  part  of  his 
estate.  On  being  served  with  the  usual  order  for  production  of  docu- 
ments, the  plaintiff  filed  an  affidavit,  objecting  to  produce  the  mortgages, 
on  the  grounds  that  they  were  held  by  the  assignee  the  plaintiff’s  trustee, 
and  that  he  had  a lien  on  them  for  moneys  expended  by  him  on  account 
of  the  properties  covered  by  them.  The  affidavit  also  described  certain 
other  documents  in  the  plaintiff’s  possession  generally.  The  answer 
denied,  on  information  and  belief,  that  the  mortgages  had  ever  been  the 
property  of  the  plaintiff. 

Upon  the  application  of  the  defendant,  an  order  was  granted  requiring  pro- 
duction of  the  mortgages,  and  for  a more  particular  affidavit. 

the  plaintiff  James  Rhodes  filed  a bill  against  the  defen- 
dant Thomas  W.  Neild,  who  is  the  administrator  of  his 
deceased  brother  Joseph  Rhodes,  setting  forth  an  assign- 
ment of  the  plaintiff’s  property  to  Joseph  Rhodes,  in  trust 
for  the  benefit  of  the  assignor’s  creditors,  praying  for  an 
account,  and  alleging  that  some  mortgages  which  were  in 
the  plaintiff’s  possession,  but  in  which  his  name  did  not 
appear,  belonged  either  in  whole  or  in  part  to  his  estate,  and 
not  to  the  estate  of  Joseph  Rhodes, *who  appeared  therein  as 
a mortgagee.  The  answer  of  the  administrator  denied  on 
information  and  belief  that  the  plaintiff  ever  had  any  inter- 
est in  the  mortgages,  and  claimed  that  they  were  taken  for 
the  sole  benefit  of  the  parties  who  appeared  as  mortgagees 
therein. 

Upon  being  served  with  the  usual  order  for  the  production 
of  documents,  the  plaintiff  filed  an  affidavit,  admitting  the 
possession  of  the  mortgages,  but  refusing  to  produce  them, 
upon  the  alleged  grounds  that  Joseph  Rhodes’  estate  had  no 
beneficial  interest  therein,  and  that  he  had  held  them  as 
trustee  for  the  plaintiff ; that  the  plaintiff  had  at  least  a lien 
on  them  for  money  advanced  on  account  of  the  lands  com- 
prised in  them,  and  that  third  parties  also  were  interested 
therein.  He  also  described  numerous  documents  in  his 
poossession  generally  as  “ a large  number  of  letters  from 
the  said  Joseph  Rhodes  in  his  life-time  and  others  for  him 
to  me,  and  accounts  furnished  me  of  goods  sent  to  Upper 
Canada  for  sale.” 
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McGregor , on  behalf  of  the  defendant,  moved  for  an 
order  requiring  the  plaintiff  to  produce  the  mortgages,  and 
to  file  a particular  affidavit,  properly  describing  the  letters 
and  accounts. 

Burns,  contra,  resisted  the  application  on  the  grounds 
stated  in  the  bill,  and  in  an  affidavit  of  the  plaintiff. 

Spragge,  Y.  C. — Upon  the  plaintiff’s  own  shewing  the  de- 
fendant is  entitled  to  production  of  the  mortgages  in  question. 
They  are  two  mortgages  made  by  a person  named  McElderry, 
one  of  them  to  Joseph  Rhodes  and  others.  Taking  it  to  be  true, 
as  stated  by  the  plaintiff,  that  McElderry  was  the  plaintiff’s 
debtor,  and  that  the  mortgages  were  taken  by  Joseph  Rhodes 
as  agent  and  trustee  for  the  plaintiff,  to  secure  debts  due  to  the 
plaintiff,  upon  what  ground  . does  the  plaintiff  seek  to  protect 
them  from  production?  It  is  the  plaintiff’s  case  that  they 
relate  to  the  matters  in  question ; he  does  not  shew  that  they 
relate  exclusively  to  the  plaintiff ’s  title,  and  would  not  aid 
the  defence.  They  are  in  his.  possession,  and  he  does 
not  say  how  they  came  to  be  so,  but  in  his  first  affidavit  he 
says  he  is  interested  in  them  in  manner  set  out  in  the  bill, 
and  has  at  least  a lien  upon  them  for  a large  sum  of  money, 
the  balance,  as  I should  infer,  which  he  claims  upon  account 
between  him  and  his  agent  Joseph  Rhodes.  In  his  further 
affidavit  he  claims  to  have  a lien  upon  them  for  moneys  paid 
and  advanced  on  the  properties  therein  mentioned,  paid  and 
advanced  ; to  whom  he  does  not  say ; if  to  McElderry  it  is 
beside  the  question,  and  if  to  Joseph  Rhodes,  it  is  not  in 
accordance  with  the  bill,  and  there  are  not  such  facts  shewn 
as  could  make  out  the  plaintiff  to  be  an  equitable  mortgagee 
of  these  mortgages.  In  fact,  from  the  whole  tenor  of  the 
bill,  it  is  clear  that  he  occupied  no  such  position.  Such 
position  would  be  inconsistent  with  the  relative  position  of 
the  parties,  so  the  plaintiff  brings  himself  within  no  rule  of 
protection. 

Any  doubt  that  I have  as  to  the  production  arises  from  the 
allegation  in  the  answer,  that  the  mortgages  were  taken  for 
debts  due  to  Joseph  Rhodes  himself,  and  that  the  plaintiff 
never  had  any  interest  in  them,  in  which  case  they  have 


CHAMBERS  REPORTS.  • 


133 


nothing  to  do  with  the  matters  in  question  in  this  suit,  but 
the  answer  is  as  to  belief  only,  and  is  by  a personal  repre- 
sentative. I think  I may  properly  say  to  the  plaintiff  that, 
according  to  the  case  he  himself  makes,  in  regard  to  the 
mortgages  he  is  bound  to  produce  them. 

The  affidavit  is  also  too  general  in  regard  to  letters, 
accounts,  memoranda,  and  other  papers  therein  referred  to. 

The  order  must  be  made  for  a better  affidavit,  and  with  costs. 


Harkin  v.  Rabidon. 

Attachment  for  costs — Liability  of  sheriff  for  an  escape — Measure  of  damages. 

Costs  were  ordered  to  be  paid,  and  in  default  attachment  issued,  (prior  to 
22  Vic.,  ch.  33,)  under  which  the  sheriff  arrested  the  defendant,  and 
p accepted  bail  to  the  limits,  from  which  he  escaped. 

Held , that  the  sheriff  was  personally  liable  for  the  damage  occasioned 
thereby,  to  be  measured  by  the  value  of  the  custody. 

Held,  also,  that  issuing  a fi.fa.  for  these  costs  had  not  waived  the  right  of 
plaintiff  to  apply  against  the  sheriff. 

The  plaintiff  obtained  a decree  in  this  cause,  with  costs, 
against  the  defendants,  as  is  reported  in  Grant’s  Ch.  Rep., 
vol.  vii.,  p.  243. 

The  defendant  Rabidon,  being  served  with  this  decree, 
made  default  in  the  delivery  and  execution  of  deeds,  as 
directed  thereby,  and  also  in  payment  of  the  costs  taxed, 
and  an  attachment  issued  in  th#  month  of  June,  1858, 
directed  to  the  sheriff  of  Essex. 

The  sheriff,  soon  after,  made  his  return  of  cepi  corpus. 
In  the  month  of  October  following  the  plaintiffs  learned 
that  the  sheriff  had  taken  bail  to  the  limits  ; that  the  defend- 
ant had  escaped,  and  had  removed  to  the  state  of  Michigan; 
thereupon,  the  plaintiffs’  solicitors  wrote  to  the  sheriff, 
expressing  their  dissatisfaction  with  this  step,  and  explaining 
the  reasons  on  which  they  objected,  and  especially  because 
the  defendant  had  been  ordered  to  deliver  up  and  execute 
deeds,  as  well  as  pay  the  costs,  which  had  not  yet  been 
complied  with. 

After  this,  a writ  of  sequestration  and  a writ  of  fi.  fa. 
goods  issued,  upon  which  the  sheriff  made  a portion  of  the 
costs,  leaving  <£35  8s.  3d.  due. 

The  plaintiffs  then  applied  on  notice,  supported  by  affida- 
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vits,  for  an  order  to  compel  the  sheriff  to  pay  this  sum,  and 
the  costs  of  the  application,  alleging  that  he  had,  without 
the  authority  of  the  court,  or  consent  of  the  plaintiffs,  per- 
mitted the  escape.  The  other  material  facts  are  stated  in 
the  judgment. 

J.  Q.  Hamilton , for  the  plaintiffs,  cited  Solly  v.  Greathead, 
11  Yesey  1T0 ; Brown  v.  Paxton,  19  U.  C.  Q.  B.  426;*  Col- 
lard  v.  Hare,  5 Sim.  10;  Beames  on  Costs,  352;  Smith’s  Chan- 
cery Practice,  edition  of  1857,  p.  118,  and  Daniel’s  Chancery 
Practice,  p.  325. 

Douglas , contra,  contended  that  this  court  will  now  view 
with  more  leniency  than  formerly  such  unintentional 
breaches  of  duty.  The  sheriff  is  shewn  by  the  evidence  to 
have  acted  under  the  advice  of  counsel,  and  with  the  convic- 
tion that  he  had  fulfilled  his  duty  when  he  had  taken  bail, 
whichheis  now  ready  to  assign  to  the  plaintiffs.  He  contended 
that  at  law  the  plaintiffs  would  be  entitled  to  claim  from  the 
sheriff  only  so  much  of  the  amount  due  as  they  can  prove 
the  defendant’s  custody  to  have  been  worth  at  the  time  of 
his  escape;  that  action  on  the  case,  not  action  of  debt, 
would  lie  at  common  law.  He  cited  Morris  v.  Hayward,  6 
Taunton,  569 ; Kerr  v.  Fullarton,  10  U.  C.  C.  P.  250  ;f 
Calcutt  v.  Ruttan,  13  U.  C.  Q.  B.  220  ; Imperial  Act,  5 & 
6 Vic.,  ch.  98,  sec.  98,  and  20  Vic.,  ch.  57. 

Esten,  V.  C.— This  is  an  application  to  make  the  sheriff 
of  the  county  of  Essex  pay  the  sum  of  about  thirty-five  pounds 
costs,  directed  by  the  decree  of  this  court  to  be  paid  by  the 
defendants  to  the  plaintiffs.  The  grounds  of  the  applica- 
tion are,  that  the  sheriff  permitted  the  defendant  Rabidon,  after 
he  had  been  arrested  under  an  attachment  for  disobedience  to 
the  decree  to  be  at  large.  The  decree  directed  the  defen. 
dant  Rabidon  to  execute  a conveyance  of  the  lands  in 
question  to  the  plaintiffs  and  both  defendants  to  pay  the 
costs  of  the  suit.  This  decree  not  having  been  obeyed  an 
attachment  issued,  under  which  the  defendant  Rabidon 
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was  arrested.  This  occurred  in  July,  1858.  In  October  of 
the  same  year,  the  plaintiffs’  solicitor  having  heard  that 
the  defendant  Rabidon  was  at  large,  a correspondence 
ensued  between  them  and  the  sheriff  on  the  subject,  which, 
leading  to  no  satisfactory  result,  a sequestration  was  issued 
in  August,  1859,  and  in  November  of  the  same  year,  the 
act  of  Parliament  abolishing  arrest  for  non-payment  of  money, 
and  costs  having  in  the  meantime  passed,  a fi.  fa.  was 
issued,  under  which  a sum  of  about  six  pounds  was  levied 
and  paid  to  the  plaintiffs ; and  this  application  is  made  to 
compel  the  sheriff  to  pay  the  balance  of  the  costs.  The 
defendant  Rabidon  had  in  the  meantime  absconded  to  the 
United  States,  and  the  defendant  Thibodo  has  resided  there 
ever  since  the  commencement  of  the  suit. 

It  is  quite  clear  that  an  attachment  for  non-payment  of 
costs  was  not  bailable,  and  that  the  sheriff  was  wrong  in 
permitting  the  defendant  Rabidon  to  be  at  large.  The 
questions  are  whether  any  liability  he  may  have  incurred  in 
consequence  of  acting  in  this  manner  has  been  affected  by 
the  act  of  parliament  to  which  reference  has  been  made,  or 
by  the  conduct  of  the  plaintiffs  in  issuing  first  a sequestration 
and  then  a fi.  fa.  for  the  purpose  of  levying  the  costs.  I 
think  the  act  of  parliament  had  no  effect  on  the  liability  of  the 
sheriff.  From  the  time  that  it  passed  no  doubt  the  defend- 
ant Rabidon  was  entitled  to  his  liberty,  and  it  would  have 
been  unlawful  to  have  detained  him  in  custody  so  far  as 
the  costs  were  concerned.  But  if  the  sheriff  had  rendered 
himself  liable  previously  to  the  payment  of  the  costs,  I do 
not  think  the  act  of  parliament  affected  this  liability. 
Then  did  the  plaintiffs  waive  their  claim  upon  the  sheriff  by 
continuing  the  process  of  contempt  against  the  defendant 
Rabidon,  and  afterwards  issuing  a writ  of  fi.  fa.  under  the 
act.  I cannot  see  that  any  such  effect  follows.  It  was 
natural  and  proper  that  they  should  employ  all  means  of 
obtaining  the  costs  from  the  defendant  Rabidon  before 
they  resorted  to  the  sheriff’s  liability,  and  it  would,  I 
think,  be  unreasonable  to  hold  that  such  resort  operated  as 
a waiver  of  that  liability.  It  would  be  injurious  to  sheriffs 
themselves  to  establish  the  contrary  doctrine.  If  it  should 


136 


CHAMBERS  REPORTS. 


be  considered  that  proceedings  for  the  recovery  of  the  costs 
against  the  defendant  himself  operated  as  a waiver  of  the 
claim  against  the  sheriff,  no  plaintiff  could  venture  to  take 
the  least  step  for  that  purpose,  but  must  always  proceed 
against  the  sheriff  in  the  first  instance,  although  the  defend- 
ant might  have  goods  or  lands  from  which  the  costs  could  be 
levied.  According  to  the  best  judgment  I can  form  I do 
not  think  any  waiver  has  occurred  in  the  present  case.  The 
gentlemen  who  attended  to  this  matter  on  either  side  argued 
it  extremely  well,  and  did  themselves  great  credit,  but  I 
should  have  been  glad  to  have  had  the  assistance  of  practi- 
tioners of  more  experience  in  this,  which  is  a matter  of  some 
nicety.  So  far  as  I have  been  able  to  gather  the  law  from 
the  adjudged  cases,  it  appears  that  the  remedy  at  common 
law  for  an  escape  was  an  action  on  the  case  in  which 
damages  were  recoverable,  proportionate  to  the  injury  sus- 
tained. Acts  of  parliament  were  however  passed,  which 
gave  an  action  of  debt  in  such  cases,  in  which  action  the 
whole  amount  of  the  debt  was  recoverable.  It  was  in  this 
state  of  the  law  that  some  cases  were  decided  in  courts  of 
equity,  in  which  the  sheriff  was  ordered  to  pay  the  whole 
amount  claimed  against  the  prisoner,  whom  he  had  suffered 
to  be  at  large,  and  it  is  said  that  these  orders  were  founded 
on  the  fact  of  the  whole  amount  being  recoverable  at  law. 

Then  came  the  5th  and  6th  Victoria,  chapter  98,  which  pro- 
vided that  in  cases  of  escape  the  common  law  remedy  of  an 
action  on  the  case  should  be  resorted  to;  and  in  consequence 
of  this  enactment,  damages  proportionate  to  the  injury  actually 
sustained  can  alone  be  recovered  in  England,  in  case  of  an 
escape.  Although  this  statute  does  not  apply  to  courts 
of  equity,  their  practice  in  this  respect  is  controlled  by  it, 
and  the  rule  in  equity  as  well  as  at  law  in  England 
now  is,  that  in  case  of  an  escape  the  sheriff  shall  be  liable 
only  to  the  extent  of  the  injury  actually  sustained.  I do 
not  know  what  the  rule  in  this  country  in  this  respect  is, 
but  whatever  it  is,  it  will  regulate  the  order  that  I shall 
make  in  the  case,  that  is,  I shall  either  make  an  order  for 
the  payment  of  the  whole  sum  demanded,  or  direct  an 
enquiry,  for  the  purpose  of  ascertaining  the  extent  of  the 
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damages  actually  sustained  by  the  escape  of  the  defendant, 
according  as  the  rule  is  one  way  or  the  other.  It  is  quite 
clear,  I think,  that  up  to  the  passing  of  the  late  act  the  sheriff 
was  liable  to  this  claim.  I am  not  aware  that  any  other 
enactment  affects  this  liability.  It  is  impossible,  I think, 
that  this  one  should  have  such  effect.  The  present  applica- 
tion might  have  been  made  at  any  time  after  the  escape,  and 
before  the  passing  of  the  act  in  question ; and  the  sheriff 
cannot  complain  that  in  ease  of  him  the  plaintiffs  have  for- 
borne to  exercise  their  strict  rights,  with  a view  to  recover 
the  amount  demanded,  if  possible,  from  the  defendant 
himself.  It  would  be  very  unjust  that  such  should  be  the 
case.  Had  the  defendant  been  detained  in  custody,  he 
might  have  paid  the  costs  before  the  passing  of  the  act. 
The  plaintiffs  had  a right  to  the  custody  of  the  body  during 
every  hour,  until  the  demand  was  paid.  The  sheriff  was 
liable  the  moment  he  liberated  the  defendant,  and  the 
legislature  could  not  have  intended  that  this  act  should 
affect  any  liability  already  incurred. 


The  question  as  to  the  measure  of  the  'sheriff’s  liability 
was  afterwards  spoken  to  by  Hector , Q.  C.,  for  the  plain- 
tiffs, and  by  Prince , for  the  sheriff,  whereupon  his  honour 
decided  that  this  was  to  be  equal  to  the  value  of  the  custody 
of  the  defendant  when  the  escape  was  permitted ; and  it  was 
referred  to  the  master  to  ascertain  this.  The  sheriff  to  pay 
such  sum,  and  the  costs  of  this  application. 


The  case  was  afterwards  heard  before  the  three  judges, 
by  way  of  appeal,  when  the  decision  of  his  honour  was 
affirmed. 
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McLean  v.  Beatty. 

Garnishee  order — Payment  under , of  costs  coming  to  solicitor  of  debtor. 

An  award  for  an  amount  together  with  costs  having  been  made  in  favour 
of  a party,  the  costs  were  taxed  by  consent  and  the  amount  promised  to 
be  paid  to  the  solicitor  of  the  party  ordered  to  receive  such  costs.  A 
garnishee  order  was  subsequently  obtained  by  a third  party,  under  which 
the  amount  awarded  and  the  costs  were  paid  over  to  such  third  party, 
with  notice,  however,  of  the  solicitor’s  lien  for  the  costs.  Under  these 
circumstances  a motion  made  to  stay  proceedings  to  enforce  payment  of 
the  costs  under  the  award  at  the  instance  of  the  solicitor  to  whom  they 
were  payable  was  refused  with  costs. 

The  facts  appear  sufficiently  in  the  head  note  and  judg- 
ment. 

6r.  D . Boulton  for  the  defendant,  who  applies. 

8.  Blake  contra. 

Yankoughnet,  C. — So  long  back  as  October,  1862,  the 
costs  payable  to  the  plaintiff  under  the  award  made  by  Mr. 
Roaf  in  this  case  were  taxed  by  Mr.  Blake  by  consent,  and 
their  payment  to  the  plaintiff’s  solicitors  was  repeatedly 
promised. 

On  the  7th  of  April  following  a garnishee  order  was 
obtained  from  the  County  Court,  whereby  the  defendants 
were  ordered  to  pay  to  one  Strachan  a judgment  creditor 
of  the  plaintiff  the  debt  due  from  them  to  the  plaintiff. 
Under  this  order  doubtless  the  amount  awarded  to  the 
plaintiff  was  attached,  but  the  defendants  not  only  paid  this 
sum  to  Strachan,  but  with  full  knowledge  of  the  lien  of  the 
plaintiff’s  solicitors,  and  in  breach  of  the  previous  promi- 
ses made  to  them,  but  also  paid  to  Strachan  the  amount  of 
the  costs  as  taxed  by  Mr.  Blake.  The  plaintiff’s  solicitor 
discovering  this  caused  the  costs  to  be  regularly  taxed  by 
the  master  of  this  court  and  issued  execution  therefor. 
Previously,  and  on  the  6th  of  May,  the  judge  of  the  County 
Court  amended  his  order  of  the  7th  of  April,  which  was 
general,  by  confining  the  sum  payable  under  it  to  the 
amount  stated  in  Mr.  Roaf’s  award  as  the  debt  due  to  the 
plaintiff.  The  defendants  contend  that  they  paid  in  obedi- 
dience  to  the  order  of  the  7th  of  April,  and  in  good  faith, 


CHAMBERS  REPORTS. 


139 


and  that  the  execution  against  them  should  be  discharged. 
I think  not.  They  should  have  paid  the  costs  as  promised 
even  prior  to  the  Tth  of  April,  and  they  should  have 
resisted  the  making  of  such  an  order  if  they  supposed  it 
covered  the  costs,  or  not  paid  the  costs  under  it,  and  if  an 
attempt  was  made  to  compel  them  to  do  so,  have  applied  to 
this  court.  If  Strachan  received  the  costs  with  notice  of 
the  solicitors’  lien,  he  could  be  compelled  to  re-pay.  As  it 
is  the  defendants  must  pay  over  again,  and  this  application 
be  discharged  with  costs.  His  lordship  referred  to  Sympson 
V.  Prothero,  3 Jur.  N.  S.  711 ; Eisdell  v.  Coningham,  28 
L.  J.  Ex.  213 ; Cooper  v.  Brayne,  27  L.  J.  Ex.  446  ; 
Hough  v.  Edwards,  26  L.  J.  Ex.  54  ; Barker  v.  St.  Quin- 
tin,  12  M.  & W.  441. 


Farrell  v.  Moore. 

Title — Deed  executed  by  attorney. 

A prior  deed  through  which  the  title  comes  to  the  vendor  haf ing . been 
executed  by  the  attorney  of  the  grantor,  does  not  render  the  title  invalid, 
or  such  as  a purchaser  will  not  be  bound  to  accept. 

On  settling  a conveyance  directed  by  a decree  of  the 
court,  an  objection  was  raised  to  the  title  on  the  ground 
that  one  of  the  conveyances  forming  a link  in  the  title  to  the 
vendor  had  been  executed  under  a power  of  attorney  given 
by  the  grantor  in  such  deed,  and  not  by  himself  in  person, 
and  Mitehcll  v.  Neale  (2  Yes.  Sr.  678)  was  cited  in  support 
of  the  objection. 

Yankotjghnet,  C. — This  is  a reference  as  to  title,  the 
question  being  whether  the  defendant  is  bound  to  accept  it, 
inasmuch  as  one  of  the  conveyances,  which  evidence  it,  is 
executed  under  a power  of  attorney.  The  rule  is  very 
generally  stated  in  the  text  books  to  be  that  a purchaser  is 
not  bound  to  accept  a conveyance  executed  by  attorney,  and 
for  this  the  case  of  Mitchell  v.  Neale  is  relied  upon.  The 
reasons  given  by  Lord  Hardwicke  in  that  case  for  requiring 
the  execution  of  the  deed  by  the  vendor  himself,  proceed 
rather  upon  the  grounds  of  convenience  and  of  the  ability 
19 
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of  the  vendor  without  unreasonable  trouble  or  expense  to 
execute  the  conveyance  himself ; and  so  he  should  in  all 
cases  where  he  possibly  can.  Here,  however,  the  objection 
is  not  that  the  immediate  vendor  refuses  to  execute  the 
conveyance  himself,  but  that  a prior  deed  through  which  the 
title  comes  to  that  vendor  is  executed  by  attorney.  I cannot 
hold  that,  for  this  reason,  the  title  is  invalid,  or  such  as  a 
purchaser  is  not  bound  to  accept.  Difficulties  of  various 
kinds  arise  in  the  proof  of  title  caused  by  death,  by  testacy 
and  intestacy,  requiring  often  a great  variety  of  evidence, 
but  that  evidence  being  supplied  and  being  satisfactory  the 
difficulties  are  removed.  So  here,  I cannot  order  the  deed 
in  question  to  be  re-executed,  but  it  being  admitted  that  the 
power  of  attorney  was  duly  executed,  and  that  the  deed  was 
properly  executed  under  it,  I must  hold  that  this  link  in  the 
title  is  sufficiently  established. 


McDowell  v.  McDowell. 

Sequestration — When  choses  in  action  are  hound  hy. 

Held , 1st.  That  a creditor  has  a right  under  a writ  of  sequestration  to 
compel  payment  by  a third  party  of  a debt  which  he  owes  to  the  defendant, 
against  whose  estate  the  writ  issues. 

2nd.  That  until  either  the  sequestrator  or  the  party  claiming  under  the  writ 
take  steps  to  obtain  payment  of  the  money,  the  chose  in  action  is  not 
bound  by  reason  of  the  writ  being  in  the  sheriff ’s  hands. 

3rd.  That  writs  of  execution  only  bind  moneys  or  choses  in  action,  or  rather 
Securities  for  money,  from  the  time  of  actual  seizure  by  the  sheriff  or  of 
some  act  symbolical  therewith  or  tantamount  thereto. 

This  was  an  application  for  an  order  on  one  Healay  to 
pay  to  the  plaintiff  a sum  of  money  due  upon  a mortgage 
made  by  Healay  to  the  defendant,  or  in  the  alternative  that 
the  money  might  be  paid  into  court.  The  circumstances 
giving  rise  to  the  motion  are  clearly  stated  in  the  judgment. 

S.  H.  Blake , for  the  motion. 

Hodgins , contra. 

Vankoughnet,  C. — In  this  case  the  plaintiff  having  issued 
a writ  of  sequestration  which  has  been  returned  by  the  sheriff 
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unsatisfied,  but  with  a special  statement  that  one  Healay 
had  executed  to  the  defendant  a mortgage  to  secure  payment 
of  a sum  of  money  now  overdue,  and  which  the  mortgagor 
expresses  his  willingness  to  pay  as  the  court  may  direct, 
applies  for  an  order  on  the  mortgagor  to  pay  the  money  to 
the  plaintiff  or  into  court.  Notice  of  the  application  has 
been  served  on  the  defendant,  and  on  one  Elizabeth  Miller, 
the  assignee  from  the  defendant  of  the  mortgage.  The  writ 
of  sequestration  was  placed  in  the  hands  of  the  sheriff  on  the 
31st  day  of  January,  1862.  The  mortgage  was  assigned 
by  the  defendant  to  Mrs.  Miller  on  or  about  the  12th  day  of 
December,  1862.  The  plaintiff  rests  the  application  on 
two  grounds,  1st,  that  the  agreement  is  fraudulent,  and  was 
made  without  consideration,  and  with  the  intent  to  defeat 
the  plaintiff’s  claim,  and  2nd,  that  it  having  been  made 
after  the  writ  of  sequestration  was  lodged  with  the  sheriff  it 
is  inoperative,  as  the  mortgage  was  bound  in  the  hands  of 
the  defendant  by  that  writ.  As  to  the  first  ground,  I can- 
not, upon  the  evidence,  say  that  the  transaction  between 
the  defendant  and  Mrs.  Miller  was  fraudulent,  but,  as  I 
think  it  admits  of  further  enquiry,  I will  order  the  payment 
into  court  of  the  money — the  defendant  being  willing  to 
make  such  payment — and  leave  it  to  Mrs.  Miller  to  apply 
for  it.  There  is  no  affidavit  from  herself  as  to  the  nature  of 
the  transaction  by  which  she  assumed  the  mortgage.  The 
affidavits  of  her  son  and  of  the  defendant  do  not  state 
the  amount  of  the  consideration  paid  by  her  for  it,  though 
they  state  it  was  a valuable  consideration.  She  is  sworn  to 
be  the  mother  of  the  woman  with  whom  the  defendant,  hav- 
ing deserted  his  wife,  cohabits. 

As  to  the  second  ground,  I am  of  opinion  that  if  the 
assignment  be  bona  fide , it  is  not  rendered  ineffectual  by 
reason  of  the  writ  being  in  the  hands  of  the  sheriff  prior  to, 
and  at  the  time  of  the  assignment.  It  is  laid  down  very 
generally  in  text  books  that  a chose  in  action  is  not  a sub- 
ject of  sequestration,  unless  the  third  party,  the  debtor, 
consents  to  it,  and  Johnson  v.  Chippindall,  2 Sim.  55,  is 
quoted  as  an  authority  for  this  position.  If  this  be  so,  then 
at  all  events  until  the  consent  of  the  third  party,  the  debtor, 
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was  obtained,  the  writ  could  have  no  effect  upon  the  debt 
owing  by  him,  for  it  could  not  hold  that  which  the  sheriff 
could  not  seize,  or  which  could  not  be  realized  under 
the  writ,  or  by  the  order  of  the  court;  but  if  the  creditor 
has  a right  under  a writ  of  sequestration  to  compel 
the  payment  by  a third  party  of  a debt  which  he  owes 
to  the  defendant,  against  whose  estate  the  writ  issues, 
as  I think  he  has,  in  accordance  with  the  decision 
of  the  Master  of  the  Rolls  in  Wilson  v.  Metcalfe,  (1 
Beavan  262,)  it  would  not  follow  from  that,  that  this 
debt  was  so  bound  by  the  writ  from  the  time  of  its  issue 
or  delivery  to  the  sheriff  that  the  person  to  whom  it  may 
be  payable  could  not  transfer  it  bona  fide  to  another  party, 
or  the  debtor  pay  it  and  so  free  himself  from  further 
responsibility  in  respect  to  it.  On  the  contrary,  I think 
that  until  either  the  sequestrators  or  the  party  claiming 
under  the  writ  take  steps  to  obtain  payment  of  the  money, 
the  chose  in  action  is  not  bound.  In  Wilson  v.  Metcalfe,  a 
Mrs.  Brown  owed  the  defendant,  against  whose  estate  a 
writ  of  sequestration  had  issued,  a sum  of  .£225  arrears  of  a 
rent  charge  ; the  money  was  lying  in  the  bank  ready  to  be 
paid  over,  and  a copy  of  the  writ  of  sequestration  was 
served  on  Mrs.  Brown,  and  a demand  of  the  money  made 
upon  her : she  did  not  dispute  that  she  owed  the  amount. 
Subsequently  the  defendant  against  whom  the  writ  had 
issued  demanded  payment,  and  threatened  to  distrain  if  it 
was  not  made  to  him.  Mrs.  Brown  paid  him  over  the 
money,  and  the  court  held  she  was  justified  in  so  doing,  no 
order  having  been  obtained  upon  her  to  pay  it  to  the  plain- 
tiff, and  nothing  done  to  protect  her  if  she  had  so  paid  it. 

I have  considered  how  far  the  statute  which  now  permits 
the  sheriff  to  seize  choses  in  action  under  execution  may 
give  new  rights  under  writs  of  sequestration,  and  in  so  doing, 
I have  had  necessarily  to  judge  whether  or  not  such  choses 
in  action  are  bound  as  goods  and  chattels  in  specie  are,  from 
the  time  of  the  delivery  of  the  writ  to  the  sheriff,  or  only 
from  the  time  of  actual  seizure  by  the  sheriff,  or  of  some  act 
symbolical  therewith  and  tantamount  thereto  ; and  I am  of 
opinion  that  writs  of  execution  only  bind  moneys  or  choses  in 
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action,  or  rather  securities  for  money,  from  the  latter  period, 
and  not  from  the  time  of  the  delivery  of  the  writ  to  the  sheriff. 
At  common  law,  writs  of  execution  bound  goods  and  chattels 
from  the  teste  of  the  writ.  By  the  Statute  of  Frauds,  29 
Charles  II.,  this  hardship  was  lessened  by  making  them  opera- 
tive only  from  the  time  of  the  delivery  to  the  sheriff,  and  now 
by  the  Imperial  Statute,  19  & 20  Victoria,  chapter  9T,  section 
1,  not  in  force  here,  the  writs  only  have  effect  from  and  upon 
actual  seizure.  Money,  or  securities  for  money  could  not  be 
seized  at  common  law  under  a fi.fa.,  nor  in  this  country  until 
the  20th  Victoria,  chapter  57.  By  that  statute  the  creditor 
in  this  respect  received  great  and  direct  additional  rights  and 
advantages,  and  the  debtor  was  subjected  in  a corresponding 
degree  to  a deprivation  of  property.  A new  subject  of  exe- 
cution was  created,  and  in  looking  at  the  language  by  which 
this  was  effected,  we  find  it  to  be,  “ that  the  sheriff  or 
other  officer  having  the  execution  of  any  writ  of  fieri  facias 
against  goods  sued  out,  &c.,  or  of  any  precept  made  in  pur- 
suance thereof,  shall  seize  any  money  or  bank  notes,  &c., 
belonging  to  the  person  against  whose  effects  the  writ 
of  fi.  fa.  has  issued.  Now  the  natural  meaning  of  this 
language  is  that  the  moneys  or  securities  for  money  shall 
belong  to  the  execution  debtor  at  the  time  of  seizure,  for  it 
is  only  such  as  belong  to  him  that  the  sheriff  can  or  shall 
seize.  Property,  goods,  and  chattels  belong  to  the  debtor 
after  the  delivery  of  the  writ  to  the  sheriff — even  after 
seizure — and  notwithstanding  the  writ  they  cease  to  belong 
to  him  if  he  has  assigned  them,  though  they  may  be  subject 
to  the  writ  in  the  hands  of  the  assignee.  The  statute  does 
not  say  that  upon  such  property  the  writ  of  fi.  fa.  shall 
operate  in  the  same  manner  as  it  does  upon  goods  and 
chattels ; but  it  says  that  the  sheriff  “ having  the  execution 
of  any  writ  against  goods  shall  seize , &c.”  We  cannot  strain 
this  language  to  any  larger  meaning  than  it  naturally  im- 
ports. There  is  no  principle  governing  the  construction  of 
statutes  which  warrants  it,  and  there  is  no  rule  of  the  com- 
mon law  applicable  to  executions  which  requires  it;  and 
when  we  look  at  the  consequences  which  would  result  from 
carrying  the  operation  of  the  writ  in  such  cases  further  back, 
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we  cannot  suppose  for  a moment  that  the  legislature  intended 
such  a construction  of  the  statute  as  would  produce  them. 
Take  but  one  illustration  : A.  holds  the  promissory  note  of 
B.  in  Toronto  : an  execution  issues  against  A.,  and  is  placed 
in  the  hands  of  the  sheriff  while  he  holds  the  note.  A.  sub- 
sequently discounts  with  a bank  in  Toronto,  or  to  make  the 
case  stronger,  with  a bank  in  Hamilton  the  promissory  note 
of  B.  If  that  promissory  note  was  bound  as  the  property 
of  A.  by  the  delivery  of  the  writ  to  the  sheriff,  what  pro- 
perty would  the  bank  have  acquired  in  it  ? More  full  of 
hardships  and  embarrassments  still  might  be  the  case  of 
moneys  paid  away  by  or  for  the  debtor  after  the  delivery  of 
the  writ  to  the  sheriff.  No  statute,  where  the  legislative 
language  is  not  too  plain  to  admit  of  doubt,  should  be  so 
construed  as  to  work  mischief  to  innocent  parties,  or  to 
create  embarrassment  and  difficulties  in  the  every  day 
transactions  of  life.  The  tendency  of  legislation  in  England 
has  been  to  restrict  the  operation  of  writs  of  execution  as  to 
the  time  they  are  to  take  effect.  The  language  of  the  other 
statutes  of  Upper  Canada  which  subject  for  the  first  time 
certain  other  descriptions  of  property  to  execution,  are  vari- 
ously worded.  The  2nd  William  IV.,  chapter  6,  section  1, 
provides  that  bank  stock  “ may  be  taken  and  sold  in  execution 
in  the  same  manner  as  other  personal  property  of  a debtor.” 
The  statute  12  Victoria,  chapter  73,  which  enacts  that  an 
equity  of  redemption  in  real  estate  may  be  sold,  provides, 
“that  the  effect  of  such  seizure,  sale,  and  conveyance  shall  be 
to  vest  in  the  purchaser  all  the  legal  and  equitable  interest  of 
the  mortgagor  therein  at  the  time  the  writ  was  placed  in  the 
hands  of  the  sheriff,  as  well  as  at  the  time  of  such  sale.”  The  20 
Victoria,  chapter  3,  section  11,  subjecting  equities  of  redemp- 
tion in  chattels  to  seizure  and  sale  under  execution,  declares 
that  “ such  sale  shall  convey  whatever  interest  the  mortgagor 
had  in  such  chattels  at  the  time  of  the  seizure .”  The  act 
under  consideration  is  silent  as  to  time  ; but  I think  its  ob- 
vious meaning  is,  and  its  practical  use  should  only  be,  that 
which  I have  ascribed  to  it.  The  creditor  must  find  out  for 
the  sheriff — the  best  way  he^can— where  such  property  can 
be  got  at,  and  when  got  at  by  the  sheriff,  and  only  then,  in 
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my  judgment,  is  its  use  by  the  debtor  restrained.  There  is 
no  decision  of  any  of  the  common  law  courts  upon  this 
question,  and  I have  therefore  to  take  upon  myself  to  pro- 
nounce an  opinion  upon  it.  The  result  is,  that  the  powers 
conferred  by  this  statute  in  no  way  alter  by  analogy  or 
otherwise  the  effect  which  before  it  a writ  of  sequestration 
had. 


Macdonald  v.  Carrodi. 

Interpleader  costs — Payment  of  out  of  fund  in  court — Practice. 

Plaintiffs  and  defendants,  being  joint  owners  of  a vessel,  instituted  a suit  to 
have  the  partnership  terminated.  The  vessel  was  sold  under  order  of 
this  court,  and  promissory  notes  were  taken  in  part  payment,  and 
deposited  with  the  registrar  of  the  court.  Subsequently  these  notes, 
being  unpaid,  were  sued  on  in  the  name  of  the  registrar,  and  execution 
obtained,  under  which  the  vessel  was  seized  as  the  property  of  the  makers. 
Being  claimed  by  certain  persons,  the  sheriff  obtained  an  interpleader  order 
between  them  and  the  execution  plaintiff,  but  without  the  leave  of  the 
court  being  asked  by  the  execution  plaintiff  therefor,  or  to  the  litigation 
at  law  : and  the  claimant  succeeded  in  the  interpleader  issue. 

On  motion  to  have  the  costs  of  the  issue  paid  out  of  the  moneys  in  court, 
Held,  that  the  sanction  of  the  court  should  have  been  obtained  to  the  contest 
at  law  if  the  parties  meant  to  look  to  the  fund  in  court  for  their  costs  ; 
and  that  not  having  been  obtained,  applicant  must  make  out  a special 
case  to  get  out  of  the  funds  those  costs  which  were  incurred  at  his  own  risk. 

Under  the  circumstances  the  costs  at  law  were  ordered  to  be  paid,  but  only 
between  party  and  party  ; costs  of  the  motion  refused,  as  the  parties 
acted  irregularly,  and  might  have  avoided  it  by  application  to  the  court 
at  the  proper  time  for  permission  to  litigate,  and  that  the  solicitor  should 
not.  charge  his  client  with  any  costs  therein,  as  the  motion  rendered  neces- 
sary by  his  fault  or  oversight:  costs  incurred  against  defendant  at  law  subse- 
quent to  judgment  in  interpleader  suit,  to  be  paid  by  him  or  his  solicitor. 

This  was  a motion  by  Read , Q.  C.,  for  payment  out  of 
fund  in  court  of  certain  costs  incurred  at  law  under  the  cir- 
cumstances appearing  in  the  head  note  and  judgment. 

CricTcmore , for  other  parties. 

Vankoughnet,  C. — This  is  a motion  to  have  the  costs  of 
an  interpleader  at  law  paid  out  of  moneys  in  court,  under 
the  following  circumstances.  Several  parties,  the  plaintiff 
and  defendants,  were  co-partners  in  or  owners  of  the  steamer 
Collingwood , and  this  suit  was  instituted  to  have  the  part- 
nership terminated,  the  vessel  sold,  accounts  taken  and  debts 
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paid.  The  vessel  was  sold  under  the  order  of  the  court,  and 
certain  promissory  notes  were  taken  in  part  payment,  and 
deposited  with,  the  registrar  of  the  court.  Having  fallen 
due,  they  were  put  in  suit  in  the  name  of  the  registrar, 
judgment  obtained  and  execution  issued,  under  which  was 
seized  the  same  vessel  as  the  property  of  the  maker  of  the 
notes.  She  was  claimed  by  certain  persons,  VanEvery  and 
Rumball,  residing  in  the  United  States,  and  thereupon  the 
sheriff  obtained  an  order  for  an  interpleader  between  them 
and  the  execution  plaintiff.  This  was  accordingly  tried,  and 
resulted  in  favour  of  the  claimants,  after  apparently  a hard 
contest.  No  leave  was  obtained  from  this  court  by  the 
execution  plaintiff,  to  the  registrar  of  the  court  being  made 
a party  to  the  interpleader,  or  to  the  litigation  at  law  being 
carried  on,  and  now  on  the  registrar  being  pressed  for  pay- 
ment of  the  costs  under  the  judgment  against  him  on  the 
interpleader,  this  motion  is  made.  The  proper  and  obvious 
course  was  to  have  obtained  the  sanction  of  this  court,  which 
I think  would  have  been  given  to  the  contest  at  law.  This 
not  having  been  obtained,  the  applicant  has  to  make  out  a 
special  case  to  get  out  of  the  fund  these  costs  which  were 
incurred  at  his  own  risk.  For  this  purpose,  it  is  shewn  oh 
affidavit  that  William  Gibbard,  one  of  the  plaintiffs  acting 
for  himself  and  the  other  plaintiffs,  has  had  the  management 
of  this  suit,  and  that  with  his  knowledge  and  consent  the 
registrar  was  made  a party  to  the  interpleader  suit,  and 
litigated  in  it  the  claim  to  the  vessel ; and  it  is  also  shewn 
that  there  ■ftas  a similar  acquiescence  by  the  Northern  Railway 
Company,  one  of  the  principal  creditors  of  the  partnership. 
It  also  appears  that  Gibbard  is  likewise  one  of  the  principal 
creditors.  The  suit  at  law  on  behalf  of  the  defendant  ap- 
pears to  have  been  instituted  under  the  advice  of  the  solici- 
tor and  counsel  engaged  in  winding  up  the  partnership,  and 
to  have  been  maintained  bona  fide , and  with  the  object  of 
endeavouring  to  make  the  boat  subject  to  the  execution,  and 
Under  the  belief  that  the  plaintiffs  in  the  interpleader  could 
not  make  out  a valid  claim  to  her.  The  solicitor  for  the  defend- 
ants assents  to  these  costs  being  paid,  and  no  one  makes  any 
objection.  I may  assume  then  that  all  parties  were  willing 
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that  the  claim  of  the  plaintiffs  at  law  to  the  vessel-should  be  dis- 
puted, and  if  they  had  any  objections  to  it  they  should  have 
made  it  before,  and  not  waited  to  see  if  they  would  be  success- 
ful, willing,  in  that  event,  to  endorse  the  proceeding  Ex.  p.  Ed- 
mondson, re  Thompson,  L.  T.  N.  S.,  vol.  6,  p.  234.  Still  no 
such  proceeding  should  have  been  undertaken  without  the 
sanction  of  the  court,  if  the  parties  meant  to  look  to  the  fund 
in  court  for  their  costs,  as  they  ran  great  risks  of  being  re- 
fused them.  Under  the  circumstances  stated,  I will,  in  this 
case,  make  the  order  for  payment  of  the  costs  at  law,  but 
only  as  between  party  and  party,  and  I will  not  allow  the 
costs  of  this  motion,  as  the  parties  have  acted  irregularly 
and  might  have  avoided  it  by  an  application  to  the  court  at 
the  proper  time  for  permission  to  litigate  under  the  inter- 
pleader order.  Neither  should  the  solicitor  charge  his 
client  with  any  costs  thereon,  as  the  motion  has  been 
rendered  necessary  by  his  fault  or  oversight.  The  costs 
incurred  against  the  defendant  at  law  subsequent  to  the 
judgment  on  the  interpleader  must  be  paid  by  him  or  his 
solicitor. 


Sterling  v.  Campbell. 

From  what  time  certain  defendants  are  parties — Petition — Allowing  creditors 

to  come  in. 

In  a foreclosure  suit,  the  master  at  Whitby  made  the  usual  order  making 
certain  judgment  creditors  parties,  on  the  26th  of  April,  1861  ; but  they 
were  not  served  till  the  3rd  day  of  June  following.  They  did  not  appear 
before  the  master,  and,  after  he  had  made  his  report,  they  applied  by 
motion  to  be  allowed  to  come  in  and  prove  their  claims. 

Held,  that  they  were  parties  to  the  suit  from  the  day  that  the  master  made 
his  order ; that  the  application  by  motion  was  regular,  and  need  not  be 
by  petition,  and  that  they  might  come  in  and  prove  their  claims  on  terms. 

In  this  case  the  usual  decree  of  foreclosure  was  made, 
with  a reference  to  the  master  at  Whitby,  who  made  an 
order  in  the  usual  form,  making  several  registered  judgment 
creditors  of  the  defendant  Campbell  parties  to  the  suit,  and 
signed  the  notice  to  incumbrancers  required  by  the  general 
orders  of  the  court,  in  such  cases,  on  the  26th  day  of 
April,  1861;  but  none  of  the  parties  wrere  served  till  the 
3rd  day  of  June  following,  when  they  were  duly  served, 
20 
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through  their  attorneys.  None  of  these  parties  appeared 
before  the  master,  or  proved  any  claim  before  him,  till  after 
he  had  made  his  report,  when  they  applied  to  the  judge  in 
Chambers,  on  notice,  to  be  allowed  to  come  in  and  prove 
their  claims. 

McGregor , on  behalf  of  the  applicants,  cited  Day  v. 
Goulding,  (1  Hogan,  211,)  Fosbrooke  v.  Woodcock,  (12  Jurist 
956,)  Cooper  v.  Wood,  (5  Beavan,  891,)  and  Tidd’s  New 
Practice,  16,  (ed.  of  1837,)  as  to  the  time  from  which  the 
applicants  were  to  be  deemed  parties ; Jones  v.  Roberts,  (12 
Simons,  189,)  Heathcote  v.  Edwards,  (1  Jacob,  504,)  and 
Shipbrook  v.  Hinchinbrook,  (13  Vesey,  387,)  to  shew  that  the 
application  by  motion  was  sufficient;  and  1 Grant’s  Ch. 
Practice,  574,  (4th  ed.,)  and  2 Smith’s  Ch.  Practice,  270, 
(2nd  ed.,)  in  support  of  the  applicants’  rights. 

Fitzgerald  for  the  plaintiff,  and  McDonald  for  a puisne 
incumbrancer  who  proved  his  claim  before  the  master,  con- 
tended that  the  applicants  were  not  parties  to  the  suit  till 
they  were  served,  in  which  case  they  would  have  lost  their 
lien,  by  reason  of  the  statute  24  Vic.,  ch.  41 : that  the  appli- 
cation should  be  by  petition,  and  not  by  motion,  and  that  the 
applicants,  having  lain  by  until  they  thought  that  they  might 
prove  their  claims  with  effect,  owing  to  the  amount  reported 
due  to  the  plaintiff  being  less  than  had  been  supposed,  had 
forfeited  their  right  to  the  relief  asked. 

After  looking  into  the  practice,  the  following  memorandum 
was  made  by 

Spragge,  V.  C. — I think  the  applicants  were  parties  from 
the  time  of  the  master’s  order  making  them  so.  As  to  their 
priorities,  my  impression  is  that  when  a motion  is  made  upon 
notice  they  are  entitled  to  their  proper  priority  ; I think 
it  is  so  in  administration  suits  not  disturbing  any  prior  divi- 
dend. I incline  to  think  the  application  may  be  on  motion 
without  petition ; the  course  of  proceeding  in  administra- 
tion suits  would  be  an  analogy. 

I made  the  above  note  very  shortly  ufter  the  argument. 
The  matter  was  afterwards  alluded  to  upon  another  appli- 
cation, and  parties  appeared  to  assent  that  my  impression 
was  correct.  The  orderjmay  go  on  the  usual  terms. 
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Dickey  y.  Heron. 

Practice — Purchaser  at  sale  under  decree — Opening  biddings — Costs. 

The  rule  of  the  court  is,  that  a purchaser  at  a sale  under  the  decree  is 
not  bound  by  any  irregularity  in  the  proceedings  so  as  to  cause  him  to 
lose  the  benefit  of  his  purchase  ; where,  therefore,  the  master  in  settling 
the  conditions  of  sale  had  given  permission,  contrary  to  the  general 
orders  of  the  court,  to  all  parties  to  the  cause,  including  the  plaintiff, 
who  had  the  conduct  of  the  sale,  to  bid;  and  in  his  report  erroneously 
stated  that  the  sale  had  been  duly  advertised  in  two  newspapers  for 
four  weeks  next  preceding  the  sale,  when  in  reality  it  had  been  pub- 
lished in  one  of  the  papers  for  two  weeks,  and  in  the  other  for  three 
weeks  only ; but  the  practice  under  the  general  order  of  court  of  the 
22nd  February,  1862,  being  that  the  party  having  the  conduct  of  the 
sale,  and  not  the  purchaser  takes  and  files  the  report  of  the  master,  and 
there  being  no  allegation  of  the  purchasers  having  been  aware  of  these 
irregular  proceedings,  or  any  ground  for  imputing  bad  faith  to  them  in 
the  transaction,  the  court  refused  an  application  made  on  behalf  of  the 
debtor  to  set  aside  these  sales  on  account  of  such  irregularities  ; and 
ordered  the  debtor  to  pay  to  all  parties,  including  the  purchasers,  the 
costs  of  the  application. 

The  practice  of  opening  up  biddings  observed  upon. 

In  this  suit  the  usual  sale  decree  had  been  made  referring 
it  to  the  master  at  Hamilton  to  take  accounts  and  add 
incumbrancers  ; and  under  the  decree  the  sale  of  a large 
and  valuable  quantity  of  lands  had  been  effected.  After 
the  report  of  the  master  approving  of  the  sales  had  been 
confirmed  a motion  was  made  on  behalf  of  the  debtor  to  set 
aside  the  sales  on  the  grounds  of  irregularity,  (stated  in  the 
judgment,)  or  to  open  up  the  biddings  upon  an  advance  in 
price. 

McG-regor  and  S.  H.  Blake  opposed  the  application. 

The  cases  relied  on  appear  in  the  judgment  of 
Spragge,  V.  C. — The  application  is  to  set  aside  the  sale 
on  the  ground  of  irregularity,  or  to  open  the  biddings  upon 
the  offer  of  an  advance.  Three  parcels  of  the  land  of  the 
defendant  Heron  in  the  county  of  Norfolk  have  been  sold, 
and  the  purchases  were  by  three  persons,  strangers  to  the 
suit. 

The  sale  took  place  on  the  15th  of  April,  1863,  in 
pursuance  of  a final  order  for  sale,  dated  the  8th  of 
December,  1862. 

The  first  objection  is  that  this  order  was  irregularly  ob- 
tained ; the  report  of  the  amount  due  by  Heron  not  having 
been  filed  until  after  the  day  appointed  for  payment,  and 
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two  cases  in  this  court  are  cited,  Lee  v.  Smith  and  Sparkall 
v.  Rogers,  one  decided  by  the  Chancellor  the  other  by  my 
brother  JEsten,  in  which  final  orders  for  foreclosure  were  set 
aside  on  that  ground.  It  is  contended  that  the  objection  has 
not  been  waived  by  the  long  delay  that  has  taken  place,  on  the 
ground  that  the  order  is  a nullity.  I cannot  understand  the 
order  being  a nullity,  though  it  may  be  erroneous ; and  in  a 
case  before  Sir  John  Leach,  Levi  v.  Ward,  (1  S.  & S.  384,)  it 
was  held  that  an  order  to  serve  a defendant  (plaintiff  in  a suit 
at  law)  resident  abroad,  by  service  upon  his  attorney  at  law, 
was  erroneous  by  reason  of  the  insufficiency  of  the  affidavit 
upon  which  it  was  founded  ; and  Sir  John  Leach  said  that,  if 
it  had  been  a question  of  irregularity  he  should  have  been 
of  opinion  that  the  defendant  had  waived  it  by  his  conduct, 
but  being  not  strictly  an  irregular,  but  an  erroneous  order, 
the  principle  of  waiver  could  not  save  it.  Against  this 
may  be  set  the  opinion  of  Mr.  Justice  Patteson  in  Esdale 
v.  Davis,  (6  Dow.  P.  C.  465,)  who  said:  “ There  are  cases 
where  it  is  laid  down  that  a man  cannot  waive  an  irregu- 
larity if  he  does  not  know  of  it ; but  the  rule  is  that  when 
he  does  know  of  it  he  must  come  promptly.  What  is  meant 
by  the  rule  that  he  is  bound  to  come  promptly,  is,  that  he  is 
bound  to  come  promptly  after  he  knows  of  the  proceeding 
in  which  the  supposed  irregularity  exists ; and  not  after  he 
knows  of  the  irregularity  itself.  A man  is  bound  to  know 
of  every  proceeding  taken  against  him,  and  if  there  be  any 
error  in  it  he  ought  to  ascertain  that  error ; he  cannot  be 
heard  to  say  he  did  not  know  of  it.”  This  is  the  language 
of  a common  law  judge;  but  the  rule  is  the  same  in  this 
court ; wTere  it  otherwise,  a party  might  leave  orders  unob- 
jected to  ; might  act  upon  them;  and  take  proceedings  him- 
self and  then  find  some  irregularity  in  an  affidavit,  or  the 
filing  of  some  paper,  upon  which  the  order  is  made ; and 
notwithstanding  delay  and  acts  of  waiver,  set  aside  the 
order  and  subsequent  proceedings  taken  upon  it.  It  would 
be  very  unfortunate  if  such  were  the  rule  of  this  court. 

Mr.  Heron  does  not  say  that  he  had  not  notice  of  this 
order  wffien  it  was  made,  or  notice  of  the  intended  sale  in 
pursuance  of  it ; it  is  certain  that  he  had  notice  of  the  sale 
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immediately  after  it  took  place,  for  he  says  in  his  affidavit 
that  he  would  have  applied  immediately  after  the  sale  to 
open  the  biddings,  but  that  he  was  unable  for  about  six 
months  afterwards  to  find  any  one  willing  to  give  more  than 
the  prices  at  which  the  land  was  sold.  I should  not  think 
the  making  of  this  objection  in  October,  1863,  as  coming 
promptly  within  the  rule,  even  if  the  question  was  between 
the  parties  to  the  suit. 

But  here  it  is  sought  to  affect  third  parties  ; to  set  aside 
a purchase  by  strangers.  I think  a stranger  purchasing  is 
not  affected  by  proceedings  in  the  suit,  further  than  this, 
that  he  must  see  that  there  is  a decree  or  order  of  the  court 
authorising  the  sale  that  is  made.  Lord  Redesdale , in  the 
House  of  Lords,  in  Colclough  v.  Sterum,  (3  Bligh.  181,)  laid 
down  a rule  to  that  extent.  He  said,  “It  is  a settled  maxim 
of  equity,  that  persons  purchasing  under  decree  of  this  court 
are  bound  to  see  that  the  sale  is  made  according  to  the 
decree.  * * The  decree  protects  parties  only  accord- 

ing to  its  terms  and  he  adds,  “ on  this  account  the  judg- 
ment is  erroneous,  and  the  purchase  is  with  notice,  because 
the  title  is  founded  on  the  decree.”  In  that  case  the  sale 
was  subject  to  certain  incumbrances,  to  which  it  was  not 
made  subject  by  the  decree. 

But  irregularities  in  the  proceedings  do  not  affect  the 
purchaser.  In  Lloyd  v.  Johnes,  (9  Yes.  64,)  Lord  Eldon 
spoke  of  the  irregularity  of  the  proceedings  in  the  suit  as 
most  blameable,  but  said,  nevertheless,  “ Then,  is  the  pur- 
chaser to  lose  the  benefit  of  his  purchase  by  the  irregularity 
of  the  proceedings  ? I dare  not  say  a purchaser  is  to  be 
answerable  because  an  estate  was  directed  to  be  sold  in  this 
court,  when  as  yet  the  accounts  had  not  been  taken,  to  deter- 
mine what  was  finally  to  be  the  charge  upon  the  estate  to 
be  sold.” 

In  Bennett  v.  Hamill,  (2  S.  & L.  675,)  Lord  Redesdale 
inclined  to  think  the  decree  under  which  lands  belonging  to 
the  heir  of  a deceased  debtor  had  been  sold  erroneous,  in 
not  giving  the  heir  a day  to  shew  cause,  and  he  also  noticed 
objections  made  by  the  heir,  that  there  was  no  sufficient 
account  of  the  general  estate;  and  that  the  proceedings 
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before  tbe  master  were  a fraudulent  contrivance  between  the 
executrix  and  the  judgment  creditor;  and  his  lordship 
observed  that  as  between  the  parties  they  were  matters  which 
would  require  investigation ; but  supposing  these  circum- 
stances to  be  clearly  true  as  stated,  he  thought,  after 
considering  the  subject  a good  deal,  that  it  would  be 
too  much  to  say  that  a purchaser  under  such  a decree  can 
be  bound  to  look  into  all  these  circumstances,  adding, 
“ if  he  is,  he  must  go  through  all  the  proceedings,  from  the 
beginning  to  the  end.”  Further  on  his  lordship  said,  “If 
he  gets  a proper  conveyance  of  the  estate,  so  that  no  person 
whom  the  decree  affects  can  invalidate  his  title,  although  the 
decree  may  be  erroneous,  and  therefore  to  be  reversed,  I 
think  the  title  of  the  purchaser  ought  not  to  be  invalidated 
and  he  added  this  just  and  weighty  observation,  “ If  we  go 
beyond  this,  we  shall  introduce  doubts  on  sales  under  the 
authority  of  the  court  which  would  be  highly  mischievous.” 

I refer  upon  the  same  point  to  Latwych  v.  Winford,  (2 
B.  C.  C.  248,)  and  to  Bowen  v.  Evans,  (1  J.  & L.  178,) 
and  I add  the  great  authority  of  Lord  St.  Leonards , in  his 
treatise  on  vendors  and  purchasers,  that  the  cases  establish 
the  general  rule,  that  the  purchaser  shall  not  lose  the 
benefit  of  his  purchase  by  any  irregularity  in  the  proceedings 
in  a cause. 

The  report  of  the  sales  made  by  the  master  at  Hamilton 
states  that  the  advertisement  of  sale  had,  according  to  the 
master’s  directions,  been  published  in  the  Toronto  Grlobe 
and  the  Norfolk  Messenger  newspapers  once  in  each  week,  for 
the  four  weeks  immediately  preceding  the  sale.  This  report 
was  not  confirmed  until  the  17th  of  October,  1863,  owing  to 
some  errors  in  the  report  of  the  amounts  of  purchase  money, 
which  required  correction ; the  order  correcting  those  errors 
at  the  same  time  confirmed  the  report.  It  appears  that  the 
master  was  wrong  in  stating  that  the  advertisement  had 
been  published  once  in  each  week  for  the  four  weeks  before 
the  sale,  which  took  place,  as  he  states,  on  the  15th  of  April. 
At  any  rate  it  now  appears  upon  affidavit  that  instructions 
to  publish  were  not  received  at  the  office  of  the  Norfolk 
Messenger  until  the  28th  of  March,  and  that  the  advertise- 
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ment  was  published  only  on  the  2nd  and  10th  days  of  April ; 
and  that  instructions  were  received  at  the  Grlobe  office 
on  the  27th  of  March,  to  publish  on  the  28th  of  March, 
and  on  the  4th,  11th  and  15th  days  of  April,  and 
that  the  advertisement  was  published  only  on  the  three  first 
named  days.  But  the  report  of  sale  being  now  taken  by 
the  plaintiff,  and  not,  according  to  the  English  practice,  by 
the  purchasers,  the  purchasers  come  within  the  protection 
of  the  principle  to  which  I have  alluded  : that  he  is  not  affec- 
ted by  errors  or  irregularities  in  the  proceedings.  The  con 
ditions  of  sale  gave  liberty  to  all  parties  including  the  party 
who  conducted  the  sale  to  bid.  It  is  true  that  he  did  not  bid ; 
and  that  the  auctioneer  publicly  announced  before  the  sale 
commenced  that  he  would  not  bid ; but  it  was  stated  in  the 
advertisement  that  all  parties  to  the  suit  would  be  at  liberty 
to  bid.  This  was  calculated  to  prejudice  the  sale,  and  the 
fact  of  the  vendor  having  liberty  to  bid  is  open  to  the  most 
serious  objections.  As  was  said  by  the  court  in  Popham  v. 
Exham,  (10  Ir.  Ch.  451,)  “ a party  who  has  the  carriage  of 
proceedings  in  a cause  stands  in  a fiduciary  position  to  all  the 
parties  and  incumbrancers  in  the  cause.  * * * The  plaintiffs 
solicitor  prepares  conditions  of  sale.  Pie  is  bound  to  see 
that  these  conditions  are  not  of  such  a character  as  to  deter 
parties  from  bidding.  It  is  the  duty  of  the  plaintiff,  acting 
through  his  solicitor,  to  see  that  the  intended  sale  shall  be 
duly  advertised,  and  hand-bills  posted  and  circulated,  so  as  to 
give  publicity  to  the  sale.  The  time  when  the  sale  should 
take  place  is  often  important.  The  plaintiff  and  his  solicitor 
in  the  character  of  vendors  have  a duty  imposed  on  them — to 
sell  for  the  best  price  that  can  be  obtained.  If  the  plaintiff 
or  his  solicitor  purchased,  their  interest  is  in  direct  conflict 
with  their  duty ; because  in  their  character  of  purchasers 
they  would  or  might  be  anxious  to  purchase  at  an  under- 
value.” And  as  was  said  in  O’Connor  v.  Richards,  (Sausse 
& S.  259,)  the  party  having  the  conduct  of  the  sale  has 
complete  control  over  the  proceedings : he  can  fix  the  time 
for  selling  ; can  arrange  the  conditions  of  sale ; and  can  ad- 
journ the  sale  whenever  he  pleases.  I may  observe  here 
that  I find  in  the  advertisement  a condition  of  sale  in  regard 
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to  title  deeds  which,  while  it  may  have  been  proper  under 
the  circumstances,  is  still  an  unusual  one  and  one  calculated 
to  deter  purchasers. 

I do  not  think  I ought  to  pass  over  without  disapproval 
the  carrying  in  and  settling  of  conditions  of  sale  allowing  the 
vendor  to  bid,  a thing  wrong  in  principle  and  which  the 
court  has  always  refused  to  sanction  ; and  I think  it  right  to 
ascertain  where  the  fault  lies  of  the  report  of  sale  certifying 
untruly  to  the  court  as  to  facts  upon  which  the  court  was  to  act. 

The  proceedings  in  this  cause,  to  which  I have  ad- 
verted, are  very  much  to  be  lamented  ; a sale  by  which 
creditors  were  to  be  satisfied,  and  in  which  purchasers  have 
become  interested,  is  rendered  abortive,  and  the  necessary 
tendency  is  to  bring  sales  by  this  court  into  disrepute, 
although  not  justly,  because  purchasers  are  entitled  to  hold 
their  purchases,  notwithstanding  irregularities  in  the  pro- 
ceedings in  the  suit. 

As  I stated  at  the  hearing  of  this  application,  I should  be 
against  setting  aside  these  sales,  assuming  them  to  be  duly 
confirmed,  upon  a mere  advance  of  price.  There  may  be  a 
loss  in  particular  instances  by  refusing  to  open  biddings ; 
but  taking  all  the  sales  together,  I am  convinced  there  would 
be  a great  gain.  Lord  Eldon , in  White  v.  Wilson,  said  most 
truly,  “ I could  not  do  a thing  more  mischievous  to  the 
suitors  than  relax  further  the  binding  nature  of  contracts  in 
the  master’s  office,”  and  I do  not  think  that  he  exaggerated 
the  evil  when  he  added,  “ half  the  estates  that  are  sold  in 
this  court  being  thrown  awray  upon  the  speculation  that 
there  will  be  an  opportunity  of  purchasing  afterwards  by 
opening  biddings,?  to  -which  may  be  added,  that  many 
are  probably  kept  away  from  sales  by  this  court  by  the 
knowledge  that  their  purchases  are  not  final;  and  that  in 
proportion  to  the  goodness  of  their  bargain  is  the  proba- 
bility that  some  one  else  will  advance  upon  it,  and  that  they 
will  not  be  allowed  to  retain  the  benefit  of  it. 


This  was  afterwards  brought  before  the  full  court  on  appeal, 
when  the  order  of  his  honour  the  Vice-Chancellor  was  affirmed 
with  costs. 
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Dougall  y.  Wilburn. 

Practice — Orders  of  course. 

Where  the  bill  is  filed  in  an  outer  office,  the  order  for  production  and  other 
orders  of  course  are  properly  obtainable  at  such  office  and  not  from  the 
registrar. 

This  was  an  application  by  Scott  for  the  plaintiff  for  a 
direction  to  the  registrar  to  issue  an  order  for  produc- 
tion ; which  that  officer  had  declined  to  issue  on  the  ground 
that  the  bill  had  been  filed  in  the  office  of  one  the  deputies, 

but 

Vankoughnet,  C. — Although  the  order  if  issued  by  the 
registrar  might  not  be  absolutely  wrong,  one  cannot  fail  to 
see  that  much  inconvenience  would  be  apt  to  result  from 
pursuing  the  practice  which  is  now  suggested.  I shall 
decline  therefore  to  give  any  direction  to  the  officer. 


Glennie  v.  Glennie. 

Alimony  suit — Costs. 

The  test  in  regard  to  the  allowance  of  costs  in  alimony  suits  appears  to  be 
whether  or  not  they  have  been  vexatiously  incurred.  Therefore,  where 
notice  of  examination  and  hearing  was  given  and  afterwards  counter- 
manded, upon  its  coming  to  the  knowledge  of  the  wife  after  notice  had 
been  given  that  the  husband  intended  to  produce  a witness  from  abroad 
to  prove  adultery  on  her  part  while  on  ship-board:  what  was  done 
having  been  done  in  good  faith  and  the  countermand  given,  in  order 
that  she  might  be  prepared  to  rebut  so  serious  a charge  against  her,  it 
was  deemed  reasonable  that  the  costs  in  relation  to  snch  notice  and 
countermand  should  be  paid  by  the  husband  to  the  solicitor  of  the 
plaintiff. 

This  was  an  application  by  Fitzgerald  on  behalf  of  the 
plaintiff  for  an  order  to  the  master  to  review  his  taxation  of 
costs  to  the  plaintiff  under  the  order  for  interim  alimony  and 
for  costs  de  die  in  diem , on  the  grounds  stated  in  the  judg- 
ment. 

Cattanach  contra. 

Spragge,  V.  C. — The  costs  in  question  are  the  costs  in 
relation  to  the  giving  notice  for  examination  and  hearing, 
and  the  countermanding  of  the  same.  The  plaintiff’s  solici- 
21 
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tor  claims  that  he  is  entitled  to  these  costs  against  the 
defendant.  The  notice  appears  to  have  been  countermanded 
upon  its  coming  to  the  knowledge  of  the  plaintiff  that  her 
husband  intended  to  produce  a witness  from  California  and 
perhaps  another  from  British  Columbia,  to  prove  adultery  on 
the  part  of  the  wife  with  a third  person  on  board  ship  ; 
such  intention  being  unknown  to  herself  or  her  solicitor 
when  notice  was  given. 

The  test  in  regard  to  the  allowance  of  costs  in  alimony  suits 
appears  to  be,  whether  or  not  they  have  been  vexatiously  incur- 
red. In  Wells  v.  Wells,  (1  Sw.  & Tr.  308,)  condonation  on  the 
part  of  the  husband  of  the  adultery  of  his  wife  wras  set  up  and 
failed,  the  judge  ordinary  designating  it  as  a miserable  con- 
spiracy to  entrap  the  husband  into  a position  which  might  be 
urged  as  evidence  of  condonation.  Yet  he  allowed  the  costs  to 
the  wife’s  proctor,  observing  that  the  proctor  defending  a wife 
in  a suit  for  divorce  was  always  considered  to  be  entitled  to 
receive  from  the  husband  the  reasonable  costs  of  conducting 
that  defence  ; and  it  being  urged,  that  if  he  had  exercised  due 
diligence  in  ascertaining  by  what  evidence  the  alleged  con- 
donation would  be  sustained,  he  must  have  known  there  was  no 
ground  for  such  a defence;  the  learned  judge  said,  “ It  is 
difficult  to  draw  the  line  in  such  cases,  and  a proctor, 
refusing  to  bring  before  the  court  any  defence  set  up  by  his 
client  and  not  plainly  unfounded,  would  incur  a very  grave 
responsibility,  and  therefore  I think  the  costs  must  be 
allowed.” 

It  will  be  observed  that  the  judge  ordinary  treats  the 
question  of  costs  as  between  the  wife’s  proctor  and  the  hus- 
band, not  as  between  the  wife  and  the  husband,  for  in  the 
case  before  him  the  wife  could  not  have  been  entitled  to  the 
costs  upon  the  issue  of  condonation,  she  having  been  a 
party  to  the  conspiracy  which  he  reprobated  in  such  strong 
terms. 

In  Allen  v.  Allen,  (2  Sw.  & Tr.  107,)  the  question  arose 
in  regard  to  the  allowance  of  the  costs  of  certain  issues 
raised  by  fhe  wife,  and  upon  which  she  failed.  Upon  that 
the  language  of  the  judge  ordinary  was,  “ I think  that  the 
only  limit  which  can  with  propriety  be  put  upon  the  allow- 
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ance  of  the  costs  of  the  different  issues  raised  in  this  court 
is  this : where  the  taxing  officer  is  satisfied  that  an  issue  has 
been  vexatiously  and  improperly  put  on  the  record  so  as  to 
occasion  a wanton  and  unnecessary  increase  in  the  amount 
of  costs,  he  is  not  to  allow  the  costs  of  that  issue.  The 

party  guilty  of  putting  such  an  issue  on  the  record  must 

take  the  consequences,  and  lose  his  costs ; but  that  is  the 
only  limit.” 

In  the  subsequent  case  of  Harding  y.  Harding,  (2  Sw.  & Tr. 
549,)  the  wife’s  proctor  was  refused  the  costs  of  obtaining  time 
to  answer  ; and  was  also  refused  the  costs  of  the  personal 
examination  of  the  husband  ; although  certainly  the  proctor 
was  not  wrong  in  procuring  such  examination  to  be  had,  for 
the  judge  ordinary  said,  “ You  asked  me  to  have  the  hus- 
band examined  ; and  as  I thought  his  answer  a very  extra- 
ordinary one,  I ordered  him  to  attend  ; but  after  hearing  his 

examination  I thought  he  had  made  out  his  case.”  The 

learned  judge  at  the  same  time  objected  to  the  shape  in 
which  the  question  was  raised,  saying  that  it  ought  to  have 
been  brought  before  the  court  at  the  hearing,  instead  of 
upon  the  application  to  review  taxation.  In  Allen  v.  Allen, 
however,  the  question  had  come  up  upon  the  like  applica- 
tion. 

Whether  this  last  case  is  or  is  not  to  be  regarded  as 
narrowing  somewhat  the  principle  upon  which,  by  the 
former  cases,  the  wife’s  proctor  is  to  be  allowed  his  costs,  I 
think  the  costs  in  question  proper  to  be  allowed.  The 
evidence  which  is  before  me  was  before  my  brother  JSsten 
upon  an  application  by  the  defendant  to  dismiss  the  bill ; 
and  he  thought  the  wife  ought  to  have  until  the  spring  of 
1864  to  bring  on  her  suit.  The  declared  intention  of  the 
husband  to  bring  fellow  passengers  of  the  wife  to  prove 
adultery,  made  it  reasonable  that  the  wife  should  be  allowed 
sufficient  time  to  procure  on  her  behalf  the  testimony  of 
other  passengers.  The  withdrawal,  then,  of  the  notice  of 
examination  and  hearing  was  only  a prudent  act  of  self- 
defence  ; as  it  would  have  been  rash  and  ill-advised  to  meet 
the  threatened  evidence  with  nothing  to  rebut  it.  Then,  was 
the  notice  to  examine  and  hear  vexatiously  or  wrongly  given  : 
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the  wife  swears  that  she  did  not  hear  of  this  threatened 
evidence  till  afterwards  ; that  before  hearing  it  she  fully 
intended  to  proceed  ; and  that  her  hearing  of  it  was  her 
only  reason  for  countermanding  the  notice. 

If  I saw  reason  for  believing  that  the  notice  or  conter- 
mand  was  not  in  good  faith,  or  was  given  wantonly  or  in 
mere  carelessness,  I should  feel  disposed  to  refuse  the  costs 
occasioned  thereby,  for  I agree  with  what  was  said  in  Hal- 
ford v.  Halford,  (3  Phil.  98,)  that  while  the  wife  is  not  to 
be  narrowed  in  her  defence,  yet  her  proceedings  in  the  cause 
are  to  be  watched  with  jealousy,  because  she  has  not,  opera- 
ting against  her,  the  ordinary  check  of  having  to  pay  costs. 
But  I believe  what  was  done  in  this  case  was  in  good  faith, 
and  that  the  countermand  of  notice  was  in  order  to  her 
defence  against  a charge  which  it  was  of  the  very  last 
importance  to  her  to  refute. 

There  will  therefore  be  a reference  back  to  the  master 
to  review  his  taxation  of  the  costs  in  question. 


Elliott  v.  Hunter. 

Husband  and  wife — Separate  answer. 

Husband  and  wife  being  defendants  to  a suit  of  foreclosure  in  respect  of 
property  belonging  to  the  wife,  the  husband  putin  an  answer  alone,  and 
the  plaintiff  moved  to  take  the  answer  off  the  files  for  irregularity,  and 
to  take  the  bill  pro  con fesso  against  the  husband,  which  was  refused  with 
costs. 

F.  T.  Jones  for  plaintiff. 

Fitzgerald  contra. 

Spragge,  V.  C.— The  bill  is  for  foreclosure,  the  mortgaged 
premises  being  the  property  of  the  wife,  and  she  joining  with 
her  husband  in  the  mortgage.  It  is,  therefore,  a proper 
case  for  a wife  to  answer  separately.  The  husband  has  put 
in  an  answer.  The  plaintiff  applies  for  an  order  to  take 
the  answer  off  the  files,  as  irregularly  put  in,  and  a nullity, 
and  for  an  order  'pro  confesso  against  him. 

The  plaintiff  cited  Thompson  v.  Lockwood,  (8  Irish  Equity, 
367,)  before  the  Master  of  the  Rolls  in  Ireland,  wherein  such 


CHAMBERS  REPORTS. 


159 


an  order  was  made  upon  the  authority  of  Bilton  v.  Bennet. 
(8  Sim.  17.)  In  the  latter  case  the  husband  was  at  the  bar 
of  the  court  upon  habeas  corpus , in  order  to  the  bill  being 
taken  pro  confesso.  Sir  Launcelot  Shadwell  doubted  at 
first;  the  contempt  being  for  want  of  the  wife’s  answer,  but 
made  the  order  upon  the  ground  that  as  no  order  had  been 
obtained  for  the  husband  and  wife  to  answer  separately, 
the  husband’s  answer  ought  to  be  treated  as  a nullity. 

A previous  case  before  Sir  John  Leach , Garey  v.  Whitting- 
ham,  (1  S.  & S.  163,)  was  not  cited  to  Sir  Launcelot  Shadwell. 
The  husband  had  put  in  a separate  answer,  in  which  he 
stated  that  his  wife  did  not  live  with  him,  and  that  he  had 
no  influence  over  her.  The  wife  put  in  no  answer,  and  the 
husband  was  attached  and  in  custody  for  want  of  it.  The 
application  was  for  his  discharge.  Sir  John  Leach  doubted 
whether  the  husband  could  answer  separately,  without  an 
order  that  his  wife  should  put  in  a separate  answer,  but  said, 
“ The  practice,  however,  seems  to  be  to  receive  his  answer,  and 
yet  if  it  were  not  a case  in  which  an  order  might  be  obtained 
for  the  wife  to  answer  separately,  she  must  answer  jointly; 
and  then  his  answer  must  be  taken  off  the  file,  in  order  that 
she  may  join  in  it.  His  separate  answer  will  be  put  in  only 
when  the  wife  will  not  in  fact  join;  and  the  receiving  of  his 
answer  before  he  obtains  the  order  upon  the  wife  does  in 
truth  forward  the  proceedings.”  The  husband  was  discharged 
from  custody,  and  an  order  made  on  the  wife  to  answer 
separately.  If  it  had  appeared  to  Sir  John  Leach  that  it  was 
a proper  case,  by  reason  of  the  nature  of  the  wife’s  interest,  for 
her  to  answer  separately,  he  would  not  have  felt,  what  in  that 
case  seemed  to  him  an  anomaly,  the  taking  of  the  husband’s 
answer  off  the  files,  in  order  to  her  joining  in  it.  It  would 
seem  in  England  to  be  the  proper  course  for  a husband, 
before  answering  separately,  to  obtain  an  order  to  enable 
him  to  do  so,  which  he  does  upon  grounds  which  excuse 
him  from  procuring  his  wife’s  joining  in  the  answer;  but 
whether  an  answer,  before  such  order,  is  a nullity,  may 
admit  of  doubt.  It  was  certainly  not  so  treated  by  Sir  John 
Leach . 

But  however  that  may  be,  the  English  rule  is  founded 
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upon  a reason  which  does  not  apply  to  our  practice.  In 
England  a plaintiff  is  entitled  to  discovery  by  answer,  and 
the  defendant  is  in  contempt  if  he  makes  default.  If  he  and 
his  wife  are  co-defendants,  it  is  assumed  prima  facie  that  he 
ought  to  procure  his  wife  to  answer  as  well  as  to  answer 
himself;  he  is  as  much  bound  to  have  her  answer  on  the 
files  as  his  own,  and  it  follows  that  default  in  her  answer  is  a 
contempt  on  his  part.  Hence,  the  rule  that  he  must  excuse 
himself  by  shewing  his  inability  to  do  that  which  prima  facie 
he  is  held  bound  to  do. 

But  according  to  our  system  of  practice  and  pleading  the 
plaintiff  is  not  entitled  to  discovery  by  answer,  a defendant 
answers  or  not,  as  he  thinks  fit ; where  husband  and  wife  are 
co-defendants,  the  husband  can  no  more  be  bound  to  procure 
his  wife’s  answer  than  to  answer  himself,  and  therefore,  while 
he  may  answer  himself,  if  he  thinks  fit,  he  cannot  be  bound  to 
excuse  himself  for  his  wife’s  not  answering,  and  it  follows  that 
his  own  answer  without  her  cannot  be  improper.  The  plain- 
tiff’s course  of  proceeding  seems  plain  enough.  He  may  take 
the  usual  order  for  the  wife  to  answer  separately,  and  in 
case  of  her  default,  may  take  his  bill  pro  covfcsso  against 
her;  and  seems  to  me  to  be  precisely  in  the  same  position 
in  that  respect,  whether  the  bill  has  been  already  taken  pro 
confesso  against  the  husband,  or  he  has  answered.  I must, 
therefore,  refuse  this  application  with  costs.  * 


Wilson  y.  Switzer. 

Set-off— Mutual  debts. 

To  entitle  a party  to  set  off  one  debt  against  another,  it  must  be  shewn  that 
the  debts  are  due  from  and  to  the  same  parties  respectively.  Where, 
therefore,  a debt  was  due  from  A.  to  13.,  and  an  amount  of  costs  was  due 
from  B.  and  his  solicitor  to  A.,  the  court  refused  an  application  made  by 
B.  and  his  solicitor  to  set-off  the  one  amount  against  the  other,  although 
the  effect  of  such  a set-off  would  have  been  that  B.  would  have  paid  a 
debt  for  which  he  was  only  jointly  liable  with  another. 

The  facts  of  this  case  are  fully  stated  in  previous  reports^ 
ante  pp.  44  & 75.  When  judgment  was  given  as  reported 

* In  a case  of  Clark  v.  Mcllrov,  the  same  question  was  subsequently 
brought  before  the  full  court,  and  the  point  now  decided  was  affirmed. 
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on  the  latter  occasion,  the  Vice-Chancellor  suggested  that 
the  question,  as  to  the  right  of  set-off  where  the  debts  were 
not  mutual,  had  not  been  discussed,  and  desired  that  the  point 
should  be  spoken  to,  and  the  same  was  some  time  afterwards 
spoken  to  bj  counsel  for  both  parties.  After  taking  time  to 
look  into  the  authorities, 

Spragoe,  V.  C. — Upon  the  point  whether  the  sums  which 
it  is  the  object  of  this  application  to  set  off,  one  against  the 
other,  can  be  set  off  as  proposed,  they  being  due  in  different 
rights,  I have  consulted  the  authorities  to  which  I have 
been  referred. 

Seth  Wilson,  to  whom  a large  sum  of  money  is  due  from 
the  plaintiff,  joins  with  McDonald  in  applying  that  a much 
smaller  sum  due  by  them  both  for  costs  to  the  plaintiff  may 
be  deducted  from  that  debt.  He  thus  offers  to  pay  a debt 
for  which  he  is  jointly  liable  by  deducting  it  from  a debt 
due  to  himself  alone.  Such  an  application  against  him  might 
not  be  so  reasonable,  but  it  is  hard  to  see  any  reasonable 
objection,  apart  from  the  authorities,  to  the  set-off  proposed. 
The  plaintiff  owes  a debt  to  Seth  Wilson,  and  the  latter 
proposes  to  discharge  it  pro  tanto  by  allowing  him  a like 
sum  on  a debt  due  by  him  and  another  to  the  plaintiff ; if 
due  by  himself  alone,  there  could  be  no  question.  What  he 
offers  is  to  assume  it  as  his  sole  debt  quoad  this  transaction. 
The  plaintiff  is  as  much  bound  to  pay  Seth  Wilson  as 
Seth  Wilson  and  another  are  to  pay  him;  and  it  would 
appear  to  satisfy  the  utmost  right  that  the  plaintiff  can 
have  if  the  sum  due  from  him  is  discharged  and  he  acquitted 
from  its  payment  by  applying  the  amount  due  to  him  for 
that  purpose.  This  is  what  I confess  looks  to  me  like 
natural  justice  between  the  parties. 

Courts  of  common  law  in  dealing  equitably  with  sums 
due  upon  judgments  recovered,  have  acted  upon  this  princi- 
ple, allowing  set-off  when  the  sums  respectively  due  are  not 
strictly  between  the  same  parties. — Mitchell  v.  Oldfield,  (4 
T.  R.  123,)  George  v.  Elston,  (1  Scott  518,)  Starling  v. 
Cozens,  (3  Dowling  782,)  are  instances  of  this;  to  which 
may  be  added  Fortune  v.  Hickson,  in  the  Court  of  Queen’s 
Bench,  in  this  province,  (1  U.  C.  Q.  B.  408.) 
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In  Ex  'parte  Quintin,  (3  Yes.  247,)  in  bankruptcy,  Lord 
Lougborough  allowed  a set-off  under  these  circumstances  : 
The  petitioners  were  indebted  to  a partnership  composed 
of  two  persons,  one  of  whom  became  bankrupt  and  the 
bankrupt  was  indebted  individually  to  the  petitioners ; the 
solvent  partner  was  content  to  receive  one-fourth  of  the 
partnership  debts  leaving  the.  bankrupt  to  receive  three- 
fourths.  And  Lord  Loughborough  allowed  the  petitioners 
to  set-off  their  separate  debt  due  by  the  bankrupt,  against 
the  proportion  of  partnership  debts  coming  to  his  assignees, 
observing  that  in  equity  it  would  be  very  hard  if  it  were 
otherwise,  although  he  stated  that  at  law  clearly  such  set- 
off could  not  have  been  made. — Ex  parte  Stephens,  (11  Yes. 
24,)  and  Ex  parte  Hanson,  (12  Yes.  346,)  were  cases  where 
the  joint  debt  was  due  from  principal  and  surety,  in  each 
case  to  bankers,  who  became  bankrupt,  and  in  each  case 
the  principal  debtor  was  sued  alone.  In  the  former  case 
the  bankers  were  indebted  to  the  surety,  and  the  set-off 
was  allowed  upon  the  joint  petition  of  principal  and  surety: 
the  court  however  proceeding  in  a great  measure  upon  the 
fraudulent  dealing  of  the  bankers  with  the  funds  of  the 
surety  in  their  hands.  In  Ex  parte  Hanson  fraud  was  not  an 
ingredient  in  the  case.  The  separate  debt  from  the  bankers 
was  due  to  the  principal,  and  the  petition  for  set-off  was 
presented  by  him.  Lord  Erskine , before  whom  the  petition 
first  came,  put  it  in  this  way  : “ Suppose  the  bankruptcy  had 
not  occurred,  a plea  of  set-off  could  not  have  been  put  in 
to  an  action  by  the  bankers  ; but  the  moment  they  obtained 
judgment,  Hanson  (the  principal)  would  have  brought  an 
action  ; and  if  the  surety  had  paid  the  joint  debt,  would 
have  re-paid  him  by  the  money  recovered  in  that  action  : 
if  Hanson  himself  had  paid  it  he  would  then  have  been 
reimbursed  ; and  if  they  had  paid  in  moieties,  they  would 
then  have  divided  it.  So  the  thing  would  have  been  paid  as 
if  no  action  had  been  brought.”  Upon  the  matter  coming 
up  afterwards  before  Lord  Eldon , he  observed  that  “the 
declaration  of  Lord  Erskine  upon  that,  is  proper  under  the 
circumstances,  upon  this  ground:  the  joint  debt  was  nothing 
more  than  a security  for  the  separate  debt;  and  upon 
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equitable  considerations  a creditor  who  has  a joint  security  for 
a separate  debt,  cannot  resort  to  that  security  without  allow- 
ing what  he  has  received  on  the  separate  account,  for  which 
the  other  was  a security.”  Lord  Eldon  appears  to  have 
chosen  rather  to  support  the  order  upon  his  own  ground 
than  upon  the  grounds  assigned  by  Lord  ErsTcine . 

The  subsequent  case  of  Vulliamy  v.  Noble  (3  Mer.  593) 
was  also  a case  where  there  was  a separate  debt  due  by 
bankers,  afterwards  bankrupt,  to  an  individual  who  was 
himself  indebted  to  the  bankers,  as  a principal,  along  with 
a surety.  The  bankers  had  improperly  dealt  with  certain 
stock  placed  in  their  hands  by  the  principal,  and  Lord  Eldon 
allowed  the  set-off  upon  the  same  grounds  as  in  ex  parte 
Stephens. 

This  case  differs  from  those  cited  in  this,  that  the  set-off 
sought  is  of  independent  debts  arising  out  of  dealings  having 
no  connexion  with  one  another.  In  ex  parte  Hanson,  the 
principal’s  debt  was  looked  upon  in  equity  as  due  from  him- 
self, and  the  debt  due  to  himself  was  allowed  to  be  set  off 
against  it.  In  the  other  case  the  ground  of  allowing  the  set 
off  was  fraud,  and  in  the  later  one,  Yulliamy  v.  Noble,  Lord 
Eldon  intimated  (at  page  618)  that  it  required  particular 
circumstances,  when  the  debt  was  due  in  different  rights,  to 
entitle  a party  to  set  off  in  equity,  when  he  could  not  do  so 
at  law.  Here  there  are  no  particular  circumstancos ; it  is  a 
simple  case  of  a separate  debt  due  by  one,  and  a joint  debt 
due  to  that  one  by  two. 

I confess  I see  no  very  sufficient  reason  why  a set-off 
should  not  be  allowed  in  this  case,  nor,  as  I have  already 
said,  what  reasonable  objection  can  be  urged  by  the  plaintiff; 
I think,  too,  that  courts  of  common  law  have  gone  quite  as 
far  in  dealing  equitably  with  judgments  recovered  as  is 
proposed  upon  this  application.  But,  on  the  other  hand, 
equity  professes  to  follow  the  common  law  in  allowing  set-off, 
except  where  there  are  particular  circumstances  which  ought 
in  equity  to  make  a difference.  Certainly  in  the  cases  from 
the  equity  reports  to  which  I have  referred,  there  was  no 
necessity  for  allowing  set-off  upon  the  special  grounds  upon 
which  it  was  rested,  if  the  law  of  set-off  in  equity  were  what 
22 
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it  is  contended  to  be,  on  behalf  of  those  who  have  made  this 
application. 

I feel  myself  compelled  by  the  authorities  to  refuse  the 
application. 


Subsequently,  in  a case  of  Hannon  v.  Hannon  before  the 
same  learned  judge,  a similar  motion  was  made  for  the  purpose 
of  setting  off  costs,  payable  out  of  a fund,  but  the  application 
was  refused,  his  honour  stating  that  the  application  is  in  terms 
for  a set  off  of  costs.  The  defendant  by  bill,  Joseph  Hannon, 
asks  that  the  costs  given  to  him  by  the  decree  be  set  off  against 
the  costs  given  to  the  plaintiff  by  the  decree.  Both  are  payable 
out  of  the  same  fund,  the  balance  of  the  moneys  of  the  estate 
in  the  hands  of  Hannon  as  executor,  this  would  not  be  a 
set-off;  and  besides  such  an  order  as  is  asked  for  would  be 
varying  the  decree  and  cannot  be  granted. 

The  master’s  report  was  appealed  from  by  the  plaintiff, 
and  supported  by  the  defendant  the  executor,  and  the 
infant  defendants,  and  the  appeal  wTas  dismissed  with  costs, 
and  the  executor  now  asks  further  to  set  off  his  further  costs 
of  the  appeal  and  the  costs  of  the  infants  against  the  costs 
given  to  the  plaintiff  by  the  decree.  It  is  stated  upon  affida- 
vit that  the  moneys  in  the  hands  of  the  executor  are 
insufficient  to  pay  the  costs  given  by  the  decree,  and  further, 
that  writs  of  execution  against  the  goods  of  the  plaintiff  for 
the  costs  of  the  appeal  have  been  returned  nulla  bona . 

If  the  parties  entitled  to  receive  the  costs  of  the  appeal 
were  the  same  parties  as  are  entitled  to  the  fund  in  the 
hands  of  the  executor,  I should  think  the  set-off  proper  ; the 
plaintiff  would  in  that  case  be  entitled  to  receive  certain 
costs  out  of  a fund  which  belonged  to  defendants,  who  are 
entitled  to  certain  costs  against  him,  but  here  the  fund 
belongs  to  these  defendants  and  other  defendants.  That, 
it  is  true,  makes  no  difference  to  the  plaintiff.  These  defen- 
dants indeed  might  complain  if  the  plaintiff  sought  such  a 
set-off,  because  it  would  be  paying  the  costs  due  by  them  and 
others  out  of  a sum  due  to  them  alone.  The  same  question 
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arose  before- me  in  Wilson  v.  Switzer,  and  I felt  myself  Com- 
pelled by  the  authorities  to  come  to  the  conclusion  that  in 
such  a case  there  could  be  no  set-off.  Upon  the  same  ground 
I must  refuse  this  application. 

This  ground  indeed  was  not  taken,  but  appeared  to  me  upon 
looking  at  the  papers,  but  as  I had  already  had  occasion  to 
decide  the  point,  I did  not  think  it  would  be  useful  to  direct 
that  it  should  be  spoken  to.  I should  not  be  sorry  however 
to  find  myself  mistaken,  and  to  be  corrected  if  wrong  by  the 
full  court,  and  if  the  party  making  the  application  should 
claim  to  have  tlie  question  re-heard,  payment  of  the  plaintiff  ’s 
costs  should  be  stayed  in  the  meanwhile,  but,  if  desired,  the 
amount  should  be  brought  into  court. 

At  present  I must  refuse  the  application  and  with  costs, 
which  I fix  at  10s.  only,  as  the  grounds  upon  which  the 
application  was  resisted  are  not  in  my  opinion  tenable. 

The  application,  I should  observe,  is  not  quite  accurate  in 
point  of  form,  in  so  far  as  it  asks  the  set  off  of  costs  payable 
to  the  infants  as  well  as  of  costs  payable  to  the  defendants 
making  the  application. 


Steers  v.  Cayley. 

Carriage  of  decree — Delay  in  taking  out  decree. 

By  the  present  practice  of  the  court  it  is  irregular  to  deliver  a decree  to  any 
party  not  entitled  to  the  carriage  thereof  without  an  order  to  that  effect : 
but  where  the  plaintiff  who  was  prima  facie  so  entitled  was  guilty  of  great 
delay  in  proceeding  under  a decree  prouounced,  and  a defendant  benefi- 
cially interested  applied  for  and  obtained  the  decree  from  the  registrar, 
which  he  carried  into  the  master’s  office,  a motion  to  give  tne  carriage 
thereof  to  the  plaintiff  was  refused  with  costs. 

This  was  an  application  by  Downey  on  behalf  of  the 
plaintiff  to  have  the  carriage  of  the  decree  taken  from  the 
defendant  Taylor  and  committed  to  the  plaintiff,  no  order  to 
change  the  carriage  of  the  decree  having  been  ever  granted 
or  applied  for. 

CricJcmore,  contra. 

Esten,  V.  0. — I think  the  plaintiff  in  the  suit  is  prima 
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facie  entitled  to  the  carriage  of  the  decree  unless  it  is  com- 
mitted to  some  other  party  by  the  court.  If  he  fail  to  carry 
the  decree  into  the  master’s  office  within  fourteen  days  after 
it  is  pronounced,  any  other  party  may  apply  to  the  court  to 
have  the  carriage  of  it  committed  to  him  ; but  it  is  irregular 
to  commit  the  carriage  of  the  decree  to  any  other  party  than 
the  plaintiff  without  an  order.  I understand  it  to  be  admitted 
in  this  case  that  no  such  order  has  been  made ; but  that  the 
decree  was  drawn  up  by  and  delivered  to  the  defendant 
Taylor  without  any  order,  and  after,  I presume,  some  delay 
on  the  part  of  the  plaintiff.  This  proceeding  would  have 
been  warranted  by  the  ancient  practice  of  the  court,  which, 
however,  I think  is  altered  by  the  general  orders  of  this 
court  in  this  respect.  If  considerable  delay  occurred  on  the 
part  of  the  plaintiff  either  in  drawing  up  the  decree  or  in 
making  this  application,  I should  not  be  disposed  to  disturb 
the  existing  state  of  things.  A memorandum  of  dates  will 
probably  enable  me  to  judge. 


Subsequently  a memorandum  was  produced  to  the  Vice- 
Chancellor  shewing  that  many  months  elapsed  from  the 
time  the  decree  had  been  pronounced  before  the  same  was 
delivered  out  to  the  defendant  Taylor,  and  that  several 
weeks  had  been  allowed  to  pass  after  the  decree  was  carried 
into  the  master’s  office  before  this  application  was  made. 
Under  these  circumstances  the  application  was  refused 
with  costs. 


Woodstock  v.  Niagara. 

Practice — Withdrawing  replication — Amendment. 

An  application  for  leave  to  withdraw  replication  and  amend  the  hill  by  adding' 
parties,  where  the  cause  had  been  set  down  for  examination,  and  where 
the  amendment  would  postpone  examination  till  the  following  term,  was 
refused  with  costs,  the  plaintiffs  having  been  guilty  of  laches  in  making 
the  application. 

An  amendment  of  a bill  after  replication,  and  long  after  bill  filed  for  the 
purpose  of  stating  a case  of  gross  fraud,  will  not  be  allowed  unless  it  ap- 
pears on  the  clearest  evidence  that  the  plaintiff  or  his  solicitor  did  not 
know,  and  could  not  with  reasonable  diligence  have  discovered,  befpre 
filing  the  bill,  the  facts  upon  which  the  charge  of  fraud  is  grounded. 

This  was  a motion  by  Barrett  to  amend  the  bill  in  this 
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cause  in  the  particulars  and  under  the  circumstances  set 
forth  in  the  head  note  and  judgment. 

Strong , Q.  C.,  Taylor  and  S.  H.  Blake  for  the  several 
parties  interested. 

Esten,  V.  C. — This  is  an  application  for  liberty  to  with- 
draw the  replication  and  amend  the  bill  in  various  particu- 
lars. With  regard  to  all  but  two  particulars  I think  the 
application  may  be  granted,  as  it  will  involve  no  delay ; but 
with  regard  to  the  addition  of  Holton,  Balch,  Courtwright, 
and  Thompson  as  parties,  and  with  regard  to  the  case  of 
gross  fraud  proposed  to  be  made  against  all  the  defendants, 
I think  it  my  duty  to  refuse  the  application.  If  the  exami- 
nation of  witnesses,  however,  were  not  fixed  for  this  term,  I 
should  think  it  right  to  grant  the  application  as  to  the  addi- 
tion of  the  proposed  new  parties.  But  as  to  Holton,  Balch, 
and  Courtwright,  the  plaintiffs  knew  ’eighteen  months  ago 
that  they  were  necessary  parties,  and  although  proceedings 
appear  to  have  been  stayed  by  mutual  consent  six  months 
ago,  yet  at  that  time  they  had  been  aware  of  the  necessity 
of  adding  the  new  parties  for  a whole  year,  as  the  cause  was 
then  appointed  for  examination  during  this  term ; and  when 
the  plaintiffs  saw  that  the  promises,  made  to  them,  were  not 
likely  to  be  fulfilled,  they  should  have  been  on  the  alert  even 
during  the  last  six  months.  Under  such  circumstances  it 
would  be  impossible  to  permit  an  amendment  which  would 
involve  the  postponement  of  the  examination  until  next  term. 
As  to  Thompson,  it  is  not  shewn  when  the  facts  upon  which 
it  is  proposed  to  charge  him  first  came  to  the  plaintiffs’ 
knowledge.  The  other  amendment  proposed  to  be  made  is 
much  more  objectionable.  A gross  case  of  fraud  is  proposed 
to  be  stated  against  the  defendants  after  the  bill  has  been 
upon  the  file  two  years  and  a half,  and  without  a tittle  of 
evidence  to  shew  that  the  plaintiffs  or  their  solicitor  were 
not  aware,  or  could  not  with  reasonable  diligence  have  dis- 
covered the  alleged  facts  upon  which  it  is  founded,  before 
the  institution  of  the  suit.  I could  not  permit  such  an 
amendment  without  the  clearest  evidence  to  this  effect.  As 
to  Thompson,  I would  permit  him  to  be  added  as  a party 
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but  for  delaying  the  examination.  The  application  must  be 
refused  with  costs,  except  as  to  the  particulars  I have  men- 
tioned, in  which  the  bill  can  be  amended  without  incurring 
any  delay.  Should  the  examination  not  take  place  as  ap- 
pointed, but  be  postponed  until  next  term,  I should  permit 
the  proposed  amendment  to  be  made  for  adding  parties ; but 
would  in  no  case  permit  the  gross  case  of  personal  fraud 
proposed  to  be  raised  at  the  eleventh  hour  to  be  introduced 
upon  the  record  without  the  clearest  evidence  that  it  could 
not  with  reasonable  diligence  have  been  presented  at  an 
earlier  period. 


Re  Yaggie. 

Sale  of  infants’  estates  under  12  Victoria — Practice — Confirmation  of  report. 

By  an  order  in  an  infancy  application  under  12  Victoria,  it  was  referred  to  the 
master  to  take  an  account  of  the  value  of  the  crops  grown  on  the 
premises  during  a given  year  and  of  what  had  become  thereof,  and  how 
much  had  been  converted  by  one  J.  0.  to  his  own  use  beyond  one-third 
thereof ; and  it  was  ordered  that  said  J.  0.  on  service  of  the  order  and 
report  should  pay  into  court  the  amount  found  due  by  the  master.  Held , 
that  the  order  being  final  so  far  as  J.  0.  was  concerned,  the  report  made 
in  pursuance  thereof  did  not  require  confirmation. 

This  was  an  application  to  set  aside  a writ  of  fieri  facias 
issued  against  the  goods,  &c.,  of  John  Otto,  under  the  cir- 
cumstances stated  in  the  judgment. 

Fitzgerald , for  the  application. 

Roafi  contra. 

Spragge,  Y.  C. — The  question  raised  is  whether  the 
master’s  report  made  in  this  matter  is  of  a nature  and  made 
upon  an  order  that  makes  confirmation  of  it  necessary  before 
it  can  be  acted  upon. 

The  reference  was  “ to  take  an  account  of  the  value  of  the 
crops  grown  upon  the  said  premises  during  the  present  year, 
and  of  what  has  become  thereof,  and  of  how  much  has  been 
converted  by  the  said  John  Otto  to  his  own  use  beyond  one- 
third  thereof,”  and  it  was  ordered  that  Otto  should  imme- 
diately upon  the  service  upon  him  of  the  order  and  of  the 
report  to  be  made  in  pursuance  thereof,  pay  into  court  the 
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amount  which  the  master  should  find  to  be  due ; it  was  also 
referred  to  the  master  to  tax  costs  against  Otto,  and  payment 
of  them  was  directed.  No  further  directions  were  reserved ; 
the  order  was  final  so  far  as  Otto  was  concerned,  although 
not  necessarily  a final  order  in  the  matter  of  the  infancy. 

I think  the  case  of  Empringham  v.  Short,  (11  Sim.  78, 
81,)  as  decided  by  Lord  Qottenham , upon  appeal,  must  govern 
this  case.  Indeed  the  rule  laid  down  by  Mr.  Danie , (Am. 
ed.,  page  1485)  since  that  case  applies  to  this.  The  enquiry  in 
Empringham  v.  Short  was,  what  reparation  the  defendant 
ought  to  make  for  the  damage  done  to  the  testator’s  estate 
in  ploughing  up  certain  pasture  land  and  sowing  the  same 
with  mustard,  flax  and  poppy  seed.  Sir  Lancelet  Shadwell 
thought  that  the  report  required  confirmation,  observing 
that  the  reference  was  of  a very  special  kind;  but  Lord 
Cottenham , upon  appeal,  went  upon  a different  ground,  viz. : 
that  the  order  under  which  the  reference  was  made  was 
final ; that  it  directed  the  defendant  to  make  the  reparation 
when  the  amount  should  be  ascertained  by  the  master. 

Mr.  Daniel , after  referring  to  this  decision,  says: — “It 
would  seem  therefore  that  wherever  the  discretion  of  the 
court  is  exercised  upon  the  first  order,  and  when  the  master 
is  only  called  upon  to  perform  some  act  or  make  some 
enquiry  necessary  for  carrying  out  the  order  which  the 
court  has  made,  the  report  of  the  master  will  not  require 
confirmation.” 

This  appears  to  me  to  be  a just  deduction  from  the  case 
of  Empringham  v.  Short.  In  the  following  page,  (I486,)  Mr. 
Daniel  draws  the  distinction  where  the  report  is  required  for 
the  purpose  of  enabling  the  court  to  make  some  discretionary 
order  or  decree,  the  report  in  that  case  requiring  confirma- 
tion, before  it  is  adopted  as  the  foundation  of  such  future 
order  or  decree. 

The  like  distinction  appears  to  have  been  in  the  mind  of 
Lord  Langdale , in  Beavan  v.  Gilbert,  (8  Bea.  311,)  though 
the  case  did  not  call  for  a decision  upon  it. 

I do  not  think  that  section  7 of  order  42  was  intended  to 
apply  to  any  report  which  did  not  require  to  be  confirmed 
before  the  order.  It  was  intended  to  make  the  lapse  of  time  a 
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substitute  for  express  order ; not  to  make  confirmation 
necessary  to  a new  class  of  reports. 

The  application  is  refused  with  costs. 


Woodside  v.  Dickey. 

Order  to  elect. 

A.  & B.  were  plaintiffs  in  an  action  at  law  to  recover  from  the  defendants 
therein,  an  Iron  Manufacturing  Company,  a demand  for  goods  sold, 
moneys  paid  and  advanced,  &c.  A.  having  become  embarrassed  in  his 
circumstances  assigned  his  estate  and  effects  for  the  benefit  of  his  credit- 
ors, and  he  and  his  trustees  subsequently  filed  a bill  in  this  court  against 
the  same  defendants,  praying  an  account  of  certain  partnership  dealings 
between  A.  and  the  defendants,  who  had  been  carrying  on  the  same  kind 
of  business  as  the  Manufacturing  Company,  From  the  statements  in  the 
pleadings  on  both  suits,  it  appeared  that  A.  had  been  a partner  with 
the  defendants  as  iron  founders ; and  that  A.  & B.  were  creditors  of  the 
defendants,  who  also  carried  on  iron  works,  involving  in  effect  the  allega- 
tion that  there  were  two  concerns  carrying  on  similar  business,  and  that 
he  was  a partner  in  one  and  not  in  the  other.  Under  this  state  of  facts 
one  of  the  defendants  had  obtained,  upon  praecipe,  the  common  order  to 
elect  in  which  court  the  plaintiffs  would  proceed,  whieh  upon  motion  was 
discharged  with  costs. 

This  was  a motion  by  Stephens  to  discharge  an  order 
which  had  been  obtained  upon  praecipe  calling  upon  the  plain- 
tiffs to  elect  in  which  court  they  would  proceed,  on  the  grounds 
stated  in  the  head  note  and  judgment. 

S.  Blake , contra. 

Sprahge,  Y.  C. — The  defendant  Nathaniel  Dickey  has 
obtained  the  common  order  to  elect ; this  is  an  application 
by  the  plaintiffs  to  discharge  it. 

The  bill  is  for  an  account  of  partnership  dealings  between 
the  plaintiff  Boomer,  (of  whom  the  other  plaintiffs  are 
assignees,)  and  the  defendants ; who  as  the  bill  alleges  car- 
ried on  business  as  iron  founders  from  the  1st  of  October, 
1854,  to  the  1st  of  July,  1858.  In  the  action  at  law  Boomer 
and  one  Richard  McPherson  are  plaintiffs,  and  the  defen- 
dants are  the  same  as  are  defendants  in  this  suit.  The  par- 
ticulars of  demand  set  out  an  account  against  “ the  Toronto 
Iron  Works,”  for  goods  furnished,  moneys  advanced  and 
paid,  &c.,  from  July,  1854,  to  the  end  of  March,  1858;  so 
that  upon  the  pleadings  in  the  two  suits,  Boomer  alleges  that 
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he  was  a partner,  with  the  two  Dickeys  and  O’Neil,  as  iron 
founders ; and  that  he  and  McPherson  are  creditors  of  the 
Dickeys  and  O’Neil,  who  also  carry  on  iron  works ; involv- 
ing the  allegation  that  there  were  two  concerns  carrying  on 
similar  business,  and  that  he  was  a partner  in  the  one  and 
not  in  the  other. 

It  is  admitted  by  the  plaintiffs’  solicitor  that  there  are  not, 
as  these  pleadings  import  there  are,  two  firms  in  which  the 
defendants  are  partners,  carrying  on  iron  works  or  the  busi- 
ness of  iron  founders,  but  one  only ; and  that  Boomer  was  a 
partner  therein,  and  he  alleges  that  McPherson  wTas  a part- 
ner with  Boomer  in  the  hardware  business  during  the  latter 
portion  of  the  time  only,  covered  by  the  particulars  of  demand 
at  common  law  ; and  that  those  particulars  erroneously  cover 
a period  when  Boomer  alone  carried  on  business  as  a hard- 
ware merchant,  and  made  the  advances,  and  furnished  the 
supplies  specified  in  the  earlier  part  of  the  particulars,  and . 
he  professes  in  this  suit  not  to  claim  for  any  thing  during 
the  period  of  McPherson’s  partnership  with  Boomer. 

Mr.  Blake , for  the  defendants,  asks  for  the  usual  reference 
whether  the  suits  at  law  and  in  this  court  are  for  the  same 
matter ; and  it  must  be  admitted  that  if  McPherson  was  not 
a partner  of  Boomer  during  any  portion  of  the  time  covered 
by  the  particulars,  then  the  supplies  and  advances  specified 
therein  were  furnished  by  one  partner  to  the  firm  of  which 
he  was  a member — advanced  from  part  of  the  account  to  be 
taken  in  this  suit — while  Boomer  in  the  name  of  himself 
and  McPherson  is  suing  for  the  same  matter  at  common 
law.  On  the  other  hand,  if  there  was  a partnership  between 
Boomer  and  McPherson,  then  what  was  furnished  to  the 
iron  foundry  during  their  partnership  cannot  be  brought 
into  the  accounts  in  this  suit,  at  least  as  at  present  constitu- 
ted, so  that  the  determination  of  the  question  of  partnership 
between  Boomer  and  McPherson  would  determine  whether 
the  suit  at  law  and  in  this  court  are  for  the  same  matter. 
But  if  I made  such  a reference  all  that  could  be  made  to 
appear  in  favour  of  the  application  is  that  the  action  at  law 
is  in  part  for  the  same  matter  as  this  suit,  and  the  plaintiffs 
in  this  suit  would  almost  necessarily  have  to  elect  to  proceed 
23 
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in  this  suit ; the  consequence  of  which  would  be  that  the  pro- 
ceedings at  law  would  be  enjoined;  and  this  anomaly  would 
he  involved,  that  I should  restrain  proceedings  at  law  in  the 
absence  of  one  of  the  two  plaintiffs  at  law : it  would  involve 
the  determination  of  two  points  contrary  to  the  allegations 
in  the  declaration  at  law,  one  that  McPherson  was  not  a 
partner  with  Boomer  as  alleged;  the  other  that  the  firm 
sued  at  law  consisted  of  Boomer,  the  Dickeys  and  O’Neil, 
instead  of  the  Dickeys  and  O’Neil  as  alleged. 

It  is  true  that  the  admission  of  the  solicitor  for  the  plain- 
tiffs in  this  suit  that  there  is  only  one  iron  foundry,  and  that 
Boomer  is  a partner,  admits  that  which  states  the  plaintiff 
out  of  court  at  law,  inasmuch  as  it  admits  that  Boomer  is 
at  law  suing  himself,  but  I have  nothing  to  do  with  that ; 
and  his,  admission  cannot  affect  McPherson  ; and  taking  his 
admission  altogether  I must  say  that  he  has  cause  of  suit  in 
this  court,  and  that  there  is  a technical  objection  to  his  suing 
at  law. 

I think  this  is  not  a case  in  which  I can  make  the  usual 
reference  to  the  master  ; the  question  of  partnership  between 
Boomer  and  McPherson,  and  of  the  parties  who  composed 
the  firm  to  whom  supplies  of  goods  and  money  were  furnished 
will  properly  arise  in  the  action  at  law  : I think  they  cannot 
properly  be  tried  upon  a reference  to  the  master. 

I must  therefore  grant  this  application,  and  with  costs  to 
be  fixed  by  the  registrar. 


Bowman  y.  Bowman. 

Garnishee  order — Attachment  of  debts  in  hands  of  administrator. 

A debt  due  to  an  administrator  in  h;s  representative  character  cannot  be 
attached  to  answer  a debt  due  by  the  administrator  in  his  private 
capacity. 

Whitley  moved  to  set  aside  a garnishee  order  obtained  by 
the  defendant  attaching  all  debts  due  by  the  defendant 
Summerfelt  to  the  plaintiff  on  the  grounds  stated  in  the 
judgment. 

Fitzgerald  contra. 
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Spragge,  Y.  C. — The  plaintiff  filed  her  bill  in  this  cause 
as  administratrix  to  the  estate  of  her  late  husband,  William 
Robert  Bowman  : the  bill  charges  the  defendants  with  hav- 
ing possessed  themselves  of  portions  of  the  estate,  and  seeks 
an  account  from  them. 

This  cause  and  all  matters  in  difference  between  the  par- 
ties was  referred  to  arbitration,  and  the  arbitrators  found 
that  the  plaintiff  had  no  cause  of  action  or  suit  against  the 
defendants  Bowman,  and  awarded  against  her  their  costs  of 
suit,  and  of  the  reference  and  award.  As  to  the  defendant 
Summerfelt,  they  found  that  the  plaintiff  had  cause  of  suit 
against  him,  and  awarded  that  he  should  pay  to  her  $266 
39  cents,  which  sum  they  found  that  he  was  liable  to  pay  to 
her  as  administratrix  of  the  estate  of  her  husband. 

The  defendants  Bowman  obtained  a garnishee  order — Sum- 
merfelt being  the  garnishee — that  all  debts  due  by  him,  the 
garnishee,  to  the  plaintiff,  should  be  attached  to  answer  an 
amount  therein  referred  to,  being  the  costs  awarded  to  be 
paid  by  the  plaintiff  to  the  defendants  Bowman. 

The  principle  question  raised  upon  this  application  is, 
whether  the  sum  awarded  to  be  paid  to  the  plaintiff  can  be 
attached  to  answer  the  sum  payable  by  the  plaintiff  to  the  de- 
fendants Bowman,  and  I am  of  opinion  that  it  cannot. 

The  point  was  in  effect  decided  in  the  old  case  of  Hodge 
v.  Cox,  (Cro.  Eliz.  843,)  referred  to  in  Lock  on  Foreign 
Attachment,  p.  45,  as  authority  for  this  passage  : “ A debt 
due  to  a deceased  person  cannot  be  attached  on  a plaint 
against  his  personal  representative,  although  he  be  sued  under 
that  description,  unless  he  be  sued  for  a debt  due  from  the 
deceased.” 

In  the  late  case  of  Ilirsch  v.  Coates,  (25  L.  J.  C.  P.  315,) 
the  judgment  debtor  had,  before  judgment,  assigned  certain 
debts  which  were  afterwards  the  subject  of  garnishee  proceed- 
ings, and  it  was  held  that  they  could  not  be  garnisheed.  In 
the  course  of  the  argument  Cresswell,  J.,  asked:  “Why 
should  we  give  a larger  operation  to  the  61st  section  than  to 
an  assignment  in  bankruptcy,  the  object  of  which  is  to  give 
everything  possible  to  the  creditors?”  And  Willes , J., 
in  giving  judgment  took  the  same  ground ; and  the  Chief 
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Justice  said  : “ and  it  must  be  a debt  in  respect  of  which  the 
judgment  debtor  has  a beneficial  interest.”  In  Westoby  v. 
Day,  (22  L.  J.  Q.  B.  418,)  one  of  the  grounds  of  decision 
was  that  the  judgment  debtor  must  have  a beneficial  interest 
in  the  debts  garnisheed,  and  not  be  a mere  trustee. 

Here  it  is  not  contended  but  that  the  costs  payable  by  the 
plaintiff  to  the  defendants,  Bowman,  is  a personal  debt 
against  the  plaintiff,  and  not  against  the  estate ; and  that 
the  debt  sought  to  be  garnisheed,  is  a debt  not  due  to 
the  plaintiff  personally,  but  to  the  estate  of  which  shejs 
administratrix;  and  it  follows,  I think,  that  to  allow  that 
debt  to  be  garnisheed  would  be  to  pay  a private  debt  of  a 
personal  representative  with  the  moneys  of  the  estate.  It 
is  not  shewn  nor  even  alleged  that  the  plaintiff  is  beneficially 
interested  in  the  money  payable  by  Summerfelt ; it  is 
alleged  in  the  bill  and  for  aught  that  appears  it  is  the  fact 
that  there  are  several  creditors  to  a large  amount  now  press- 
ing for  the  debts  due  to  them  by  the  estate  ; such  creditors 
might  have  great  reason  to  complain  if  a debt  due  to  the 
estate,  instead  of  being  applied  in  paying  them,  were  applied 
in  paying  the  costs  awarded  to  be  paid  by  the  plaintiff. 

The  case  as  presented  to  me  is  the  naked  one  of  a debt 
due  to  an  estate  being  sought  to  be  applied  in  payment  of  a 
debt  due  not  from  the  same  estate  but  from  the  personal 
representative  of  the  estate ; a point  which  I think  could 
admit  of  no  reasonable  dobut  even  if  there  were  no  authority 
against  it. 

The  garnishee  order  must  be  discharged  with  costs. 
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Bank  of  British  North  America  v.  Heaton. 

Receiver — Mortgagee — Application  of  rents  of  mortgaged  premises. 

It  would  seem  that  a first  mortgagee  has  not,  as  such,  a right  to  the  rents 
and  profits  of  the  mortgaged  premises.  Where,  therefore,  a puisne 
incumbrancer  filed  a bill  and  obtained  the  appointment  of  a receiver,  who 
had  since  bis  appointment  collected  the  rents  and  profits  of  the  pro- 
perty, and  paid  the  same  into  court,  and  a prior  incumbrancer,  who  was 
not  a party  to  the  first  suit,  filed  a bill  upon  his  mortgage,  and  moved 
in  that  cause  for  an  order  to  apply  the  rents,  so  paid  in  by  the  receiver, 
to  payment  of  his  claim,  the  court,  under  the  circumstances,  refused  the 
application  with  costs,  but  gave  the  plaintiff  liberty  to  renew  the  same, 
in  such  manner  and  in  such  suit  as  he  should  be  advised. 

This  was  an  application  by  E.  B.  Wood,  for  an  order  that 
the  rents  and  profits  collected  by  the  receiver  appointed  in 
the  suit  of  Joseph  v.  Heaton  might  be  paid  out  to  the  plain- 
tiff's, all  parties  other  than  Joseph  being  consenting  parties 
thereto. 

A.  Crooks , Q.  C.,  contra. 

The  cases  cited  are  mentioned  in  the  judgment  of 

Spragge,  Y.  C. — The  plaintiff’s  are  first  mortgagees  of 
defendant  Heaton.  In  another  suit,  Joseph  v.  Heaton,  to 
which  the  bank  were  not  parties,  a receiver  was  appointed 
at  the  instance  of  the  plaintiff  Joseph  ; that  order  was  made 
without  reserving  the  rights  of  the  plaintiffs.  The  receiver, 
since  his  appointment,  has  been  in  receipt  of  the  rents  and 
profits  of  the -mortgaged  premises,  and  has  paid  them  into 
court,  and  the  plaintiffs  in  this  suit  now  as  first  incum- 
brancers, ask  that  they  may  be  paid  to  them. 

I have  examined  the  cases  to  which  I have  been  referred, 
Gresley  v.  Adderley,  (1  Swans,  573,)  and  Thomas  v.  Brig- 
stocke ; (4  Russ.  64,)  and  I have  also  referred  to  Bertie  v.  Lord 
Abingdon,  (3  Mer.  560,)  Brooks  v.  Greathed,  (1  J.  & W. 
176,)  Norway  v.  Rowe,  (19  Yes.  144,)  and  Smith  v.  Earl  of 
Effingham,  (2  Beav.  232,)  and  some  others.  I do  not  find 
any  instance  of  the  granting  of  such  an  order  as  that  now 
applied  for.  The  principle  established  by  the  cases  seems 
to  be  that  what  is  gotten  in  by  the  receiver  is  for  the  benefit 
of  those  for  whom  it  is  provided  by  the  order  appointing  him, 
and  Lord  Eldon  says,  in  Norway  v.  Rowe,  that  the  constant 
habit  of  the  court  upon  motions  for  the  appointment  of  a 
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receiver  is  not  to  look  at  mortgagees  further  than  to  take 
care  that  they  are  not  prejudiced.  In  some  cases  the  first 
mortgagee  having  the  legal  estate  has  been  prejudiced, 
because  the  court  having  given  possession  to  the  receiver 
will  not  suffer  such  mortgagee  to  exercise  his  legal  right  with- 
out at  least  obtaining  the  leave  of  the  court ; the  court  has 
sometimes  granted  such  leave,  and  sometimes  put  him  to  be 
examined,  pro  interesse  suo : the  case  of  Smith  v.  the  Earl 
of  Effingham  comes  nearer  in  its  circumstances  to  this  than 
any  that  I have  seen.  Some  years  before  the  institution  of 
that  suit,  one  Bridges,  a subsequent  incumbrancer  to  Smith, 
filed  his  bill  against  the  trustees  of  the  debtor  and  made  the 
incumbrancers  parties,  omitting  howrever  to  make  Smith,  who 
was  first  incumbrancer,  a party;  the  priorities  of  the  several 
incumbrancers,  omitting  the  plaintiff,  were  declared,  and  a 
receiver  was  appointed,  who  was  directed  to  keep  down  the 
incumbrances  according  to  the  declared  priorities : Smith 
filed  his  bill  ten  years  after  the  bill  filed  by  Bridges  against 
the  parties  to  the  former  suit  and  the  receiver,  alleging 
ignorance  of  the  proceedings  in  the  former  suit ; that  the 
parties  had  notice  of  his  claim,  and  had  fraudulently  omitted 
to  make  him  a party;  and  he  alleged  the  existence  of  an 
outstanding  term  as  an  obstacle  to  the  exercise  of  his  legal 
right : he  prayed  by  his  bill  to  be  declared  first  incumbran- 
cer ; for  payment  of  his  arrears,  (he  was  an  annuitant,)  and 
that  the  receiver  might  pay  over  the  balance  in  hand,  and 
be  enjoined  from  making  further  payments  to.  the  defen- 
dants. What  was  asked  at  the  bar  was  that  the  receiver  might 
be  enjoined  from  making  any  further  payments  until  further 
order.  It  was  objected  that  the  application  was  irregular, 
being  made  in  a different  suit;  and  that  there  was  no  impedi- 
ment to  Smith’s  recovering  at  law  : the  application  went 
off  upon  the  point  of  form,  Lord  Langdale  declining  to 
decide  the  rights  of  the  parties  : but  he  observed  that  if  the 
appointment  of  the  receiver  were  the  only  obstacle,  the 
proper  remedy  wTould  be  for  Smith  to  ask  leave,  in 
the  suit  in  which  the  receiver  was  appointed,  to  enforce 
his  legal  remedies.  It  was  suggested  by  counsel  that  he 
might  have  applied  in  that  suit  to  be  examined  pro  interesse 
suo . 
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If  that  course  were  adopted  his  right  I.  apprehend  would 
not  be  larger  than  if  he  proceeded  at  law,  viz.,  the 
receipt  of  the  rents  and  profits  from  that  time.  If  Lord 
Langdale  was  right  in  what  he  indicated  as  the  proper  course 
(and  what  he  said  was  quite  in  accordance  with  the  author- 
ities) the  first  incumbrancer  has  no  right  to  rents  and  profits 
received  anterior  to  the  time  of  establishing  his  own  rights 
by  some  proceeding  in  reference  to  such  rents  and  profits  ; 
the  same  objection  applies  to  the  form  of  this  application  as 
was  made  in  Smith  v.  Lord  Effingham,  but  I did  not  under- 
stand any  objection  to  be  made  upon  that  score.  It  is  sug- 
gested on  behalf  of  the  plaintiffs  that  they  were  in  posses- 
sion of  the  mortgaged  premises  -when  the  receiver  was 
appointed,  but  deferred  to  his  appointment  in  the  belief  that 
he  would  apply  the  rents  and  profits  in  the  payment  of 
incumbrancers  according  to  their  priorities.  It  would  be 
premature  to  say  whether  that  circumstance,  supposing  it 
to  be  established,  ought  to  make  any  difference.  I think  the 
proper  course  now  is  to  refuse  the  application  with  liberty 
to  renew  it,  in  such  form  and  in  such  suit  as  the  plaintiffs 
may  be  advised. 

This  application  must  be  refused  with  costs. 


Manning  v.  Cubitt. 

Production  of  papers — Principal  and  agent — Parties. 

Tbree  members  of  a vestry  being  appointed  a building  committee,  and  by  it, 
one  of  the  three  treasurer  thereof:  the  treasurer  being  a sub-agent  can- 
not be  compelled,  in  a suit,  by  a member  of  the  vestry  on  behalf  of  him- 
self and  all  other  members  except  such  treasurer,  who  was  the  defendant, 
to  produce  papers  in  his  hands  as  treasurer — the  other  members  of  the 
committee  being  necessary  parties. 

Sembte,  where  a defendant  admits,  in  his  answer,  the  possession  of  docu- 
ments, and  in  answer  to  an  order  to  produce  files  an  affidavit  excusing 
production,  the  answer  and  affidavit  must  be  read  together. 

The  argument  came  on  in  Chambers  on  motion  for  an 
order  nisi  for  commitment  for  non-production  under  an  order 
to  produce. 

Mr.  Cattanach  for  the  plaintiffs. 

Mr.  Moss  for  the  defendant. 
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Esten,  Y.  C. — This  is  a suit  by  a member  of  the  vestry 
of  St.  John’s  Church,  Darlington,  on  behalf  of  himself  and 
all  other  members  of  the  vestry  except  the  defendants,  for 
an  account  of  the  dealings  of  the  defendant  Cubitt,  in  his 
character  of  churchwarden,  which  he  formerly  was,  and  for 
the  specific  delivery  of  all  books  and  papers  in  his  posses- 
sion connected  with  that  office.  In  this  suit  an  order  was 
obtained  directing  Mr.  Cubitt  to  produce  all  papers  and  docu- 
ments in  his  possession  relating  to  the  matters  in  question  in 
the  cause  in  the  usual  terms.  He  resists  the  production  of 
certain  documents  which  are  in  his  possession,  and  the  rea- 
son he  assigns  for  such  refusal  is  that  the  documents  in 
question  do  not  belong  to  the  vestry,  but  to  certain  persons 
composing  a committee  which  had  been  appointed  to  super- 
intend the  erection  of  the  church,  of  whom  he  was  one,  and 
of  whom  he  had  been  appointed  the  treasurer.  Supposing 
these  documents  to  be  in  his  possession  as  such  treasurer, 
this  application,  which  was  for  an  order  nisi  for  his  commit- 
ment, would  raise  the  question,  whether  if  a person  appoints 
another  his  agent  and  he  appoints  a sub-agent  and  delivers 
to  him  documents  connected  with  the  business  of  the  agency, 
the  principal  could  file  a bill  against  such  sub-agent  alone, 
and  without  making  the  agent  a party,  for  an  account  of  his 
dealings  as  agent,  and  to  compel  the  production  of  papers 
in  his  possession  as  such  sub-agent ; and  I should  think  that 
such  a suit  could  not  be  maintained,  nor  the  sub-agent  com- 
pelled to  produce  the  documents  so  in  his  possession,  al- 
though indisputably  the  property  of  the  plaintiff  in  a suit  so 
constituted.  Mr.  Cubitt  states  these  documents  are  the  pro- 
perty of  the  building  committee.  I should  doubt  the  cor- 
rectness of  that  assumption,  except  perhaps  as  to  the  private 
account  book.  It  can  hardly  be  doubted  that  the  persons 
composing  the  building  committee  would,  if  present,  be  com- 
pellable to  produce  these  documents  ; but  I think  their  agent 
could  not  be  so  compelled  in  their  absence  ; and  if  that  be  so, 
it  can  make  no  difference  that  he  happens  to  be  one  of  the 
building  committee  himself,  or  to  have  filled  the  office  of 
churchwarden  at  the  same  time  that  he  acted  as  treasurer  of 
the  building  committee.  It  does  not  however  appear  that 
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he  has  these  documents  in  his  possession  as  treasurer.  It  is 
quite  consistent  with  the  affidavit  that  they  might  have  been 
surrendered  to  the  vestry  by  the  building  committee,  and 
that  they  may  be  in  the  defendant’s  possession  as  late  church- 
warden, in  which  case  he  would  be  compellable  to  produce 
them.  I will  not  grant  the  order  nisi  at  present ; and  the 
defendant  may  have  an  opportunity  of  amending  his  affida- 
vit. I may  add,  that  it  appears  to  me  that  where  the  defend- 
ant has  by  his  answer  admitted  the  possession  of  documents 
material  to  the  question  and  afterwards  the  common  order  is 
obtained  under  which  the  defendant  produces  an  affidavit 
excusing  the  non-production  of  documents,  the  answer  and 
affidavit  must  be  received  together,  and  the  court  will  form 
its  conclusion  upon  both  combined. 

In  the  present  case  the  answer  seems  to  admit  the  posses- 
sion of  two  documents  as  churchwarden,  which  the  defendant 
by  his  adffidavit  claims  to  withhold,  but  under  such  circum- 
stances I should  think  greater  weight  was  due  to  the  affidavit. 


Ley  v.  Brown. 

Solicitor’s  lien — Delivery  of  papers. 

Where  a solicitor  refused  to  carry  on  a suit  unless  money  was  advanced,  or 
to  deliver  up  the  papers  to  a new  solictor  until  his  costs  in  the  suit  were 
paid,  the  court  on  application  by  the  client  ordered  a taxation,  and 
directed  the  papers  to  be  delivered  up  to  the  new  solicitor  upon  his 
undertaking  to  hold  them  subject  to  the  lien,  if  any,  of  the  former 
solicitor,  and  to  re-deliver  them  within  ten  days  after  he  ceased  to  have 
occasion  for  them  for  the  purposes  of  the  suit. 

Morphy , for  the  application. 

Turner , contra. 


Spragge,  V.  C. — This  is  an  application  by  the  plaintiff  to 
compel  his  late  solicitor  Mr.  Turner  to  deliver  up  to  the 
present  solicitor  the  papers  and  documents  in  his  possession, 
and  for  taxation  of  his  bill.  Mr.  Turner  was  his  solicitor 
only  in  this  suit,  and  upon  receiving  instructions  he  was  paid 
£12  10s.,  the  receipt  for  which  expresses  that  it  was  on  account 
of  £30  which  he  was  to  receive  in  full  of  costs  in  the  event  of 
24 
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his  failing  in  the  suit.  The  petitioner  states  that  he  has 
since  paid  to  Mr.  Turner  about  £21  ; that  a decree  for  an 
account  has  been  obtained,  but  that  Mr.  Turner  has  refused 
to  proceed  without  the  advance  of  more  money  ; that  the 
plaintiff  is  unable  to  advance  more  money,  and  believes  that 
Mr.  Turner  is  indebted  to  him  on  account  of  the  suit;  that 
Mr.  Turner  has  all  the  books,  papers,  and  accounts  belonging 
to  the  suit,  and  refuses  to  deliver  them  up  or  to  proceed  with 
the  suit,  unless  supplied  with  more  money ; and  that  the  suit 
cannot  be  proceeded  with  without  such  books,  papers  and 
accounts.  The  petition  is  verified  by  affidavit. 

The  question  is  whether  the  client  is  entitled  under  the 
circumstances  to  delivery  of  the  books  and  papers  in  question 
for  the  purpose  of  the  further  prosecution  of  the  suit,  or  only 
to  an  inspection  and  taking  of  copies  and  production. 

In  the  older  cases  the  client  was  held  entitled  to  the  lesser 
remedy  only.  In  Commerell  v.  Poynton,  (1  Sw.  1,)  and  in 
Mo’r  v.  Mudie,  (1  S.  & S.  282,)  in  each  of  which  the 
solicitor  refused  to  proceed,  a delivery  of  papers  was  asked, 
but  inspection  and  production  and  liberty  to  take  copies  only 
were  granted;  but  in  Oolegrave  v.  Manley,  (T.  & It.  400,) 
where  a solicitor  assigned  his  business  to  another  solicitor, 
retaining,  however,  such  connexion  with  it  as  gave  him  an 
oversight  of  it,  Lord  Eldon  held  that  the  solicitor,  having 
dissolved  the  connexion  between  himself  and  his  client,  was 
not  entitled  to  hold  the  papers  to  answer  his  lien,  and  he 
was  ordered  to  deliver  them  to  the  new  solicitor  appointed 
by  his  client,  upon  the  latter  giving  a receipt  for  them,  and 
undertaking  to  hold  them,  subject  to  the  lien  of  the  former 
solicitor  for  what  should  be  found  due  to  him  upon  taxation 
of  his  bill  of  costs. 

This  c^se  was  followed  by  Heslop  v.  Metcalfe,  (3  M.  & C. 
183,)  upon  appeal  from  the  Yice-Chancelior,  before  Lord  Cot- 
tenham , who  reviewed  the  previous  cases  upon  the  subject,  and 
agreed  with  Colegrave  v.  Manley,  observing,  “ It  is  admitted 
that  when  the  solicitor  discharges  himself,  the  client  and  his 
new  solicitor  shall  at  all  events  have  free  access  to  inspect 
and  copy  the  papers  at  the  office  of  the  former  solicitor. 
The  mere  giving  of  access,  however,  is,  nine  times  out  of 
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ten,  of  no  practical  value ; for  if  the  papers  are  to  remain, 
notwithstanding  in  the  custody  of  the  solicitor  who  has  dis- 
charged himself,  it  is  obvious  that  they  cannot  be  made  use 
of  in  the  further  progress  of  the  suit and  he  proceeds  to 
point  out  how  this  would  be  so,  and  adds,  that  it  would  be 
entirely  inconsistent  with  the  dictum  of  Lord  Eldon , that 
the  suitor  must  have  his  business  conducted  with  as  much 
ease  and  celerity,  and  as  little  expense,  as  if  the  connexion 
had  not  been  dissolved.  In  Heslop  v.  Metcalfe,  as  in  this 
case,  the  solicitor  had  refused  to  proceed  unless  furnished 
with  more  funds.  The  order  made  in  that  case  was,  that 
the  papers  should  be  delivered  to  the  new  solicitor,  on  the 
latter  giving  his  undertaking  that  they  should  be  received 
without  prejudice  to  any  right  of  lien,  and  also,  that  they 
should  be  returned  undefaced  within  ten  days  after  the 
hearing  of  the  cause. 

In  a later  case,  Wilson  v.  Emmett,  (19  Bea.  233,)  Sir 
John  Romilly  followed  Heslop  v.  Metcalfe. 

It  seems,  therefore,  to  be  now  settled  that  upon  a solicitor 
refusing  to  proceed,  either  because  he  is  not  furnished  with 
funds  or  otherwise,  he  must  deliver  up  the  papers  in  his 
hands  to  his  client’s  new  solicitor  for  the  purposes  of  the 
suit,  l)ut  for  these  purposes  only.  He  is  not  bound  as  at 
law,  having  once  commenced  to  proceed  with  the  suit,  but 
may  dissolve  the  connexion  between  himself  and  his  client, 
and  still  preserve  his  lien  upon  his  client’s  papers  in  his 
hands  : as  was  said  by  Lord  Cottenham , in  Heslop  v.  Met- 
calfe, “ the  principle  should  be,  that  the  solicitor  claiming 
the  lien  shall  have  every  security,  not  inconsistent  with  the 
progress  of  the  cause  but  inasmuch  as  any  thing  less 
than  a delivery  of  the  papers  would  not  enable  the  client  to 
have  his  suit  conducted  with  as  much  ease  and  celerity,  and 
as  little  expense  as  if  he  had  them,  a^delivery  of  the  papers 
is  ordered. 

The  proper  order  in  this  case  will  be  that  all  books,  papers, 
and  accounts  belonging  to  the  client  in  the  possession  of  his 
late  solicitor,  Mr.  Turner,  be  delivered  to  his  present  solicitor, 
Mr.  Hodgins,  upon  the  latter  giving  an  undertaking  to  hold 
them  subject  to  Mr.  Turner’s  lien  for  what,  if  any  thing,  shall 
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be  found  due  to  him  upon  taxation  of  his  bill  of  costs,  and  to 
return  them  undefaced  to  Mr.  Turner  within  ten  days  after 
he  shall  cease  to  have  occasion  for  them,  by  obtaining  a 
decree  on  further  directions  or  otherwise,  in  case  any  sum 
that  may  be  found  due  to  Mr.  Turner  shall  not  be  in  the 
meantime  paid.  The  usual  order  to  go  for  taxation  of  Mr. 
Turner’s  bill  of  costs. 


In  re  Callicott,  Infants,  and  12  Vic.,  c.  72. 

Sale  of  infants’  estate. 

Where  property  was  devised  by  a testator  to  his  widow  for  the  maintenance 
and  raising  of  his  family  until  the  coming  of  age  of  the  youngest  child, 
and  then  to  R.  one  of  the  sous  charged  with  certain  payments  at  intervals 
to  the  widow  and  other  children,  with  a provision  for  the  substitution  of 
another  son  in  the  event  of  R.  dying  under  age  or  without  issue,  held , 
1.  That  the  court  had  no  jurisdiction  to  order  a sale  or  mortgage  of  such 
property,  the  court  having  no  power  under  12  Vic.,  ch.  72,  to  dispose  of 
the  real  estate  of  infants  against  the  provisions  of  any  last  will  by  which 
such  estate  was  devised  to  such  infants.  2.  That  such  property  was  not 
the  real  estate  of  the  infants  within  the  meaning  of  the  act. 

Cattanach,  on  petition  for  sale  of  infants’  estate  and 
appointment  of  guardian,  read  depositions  and  examina- 
tions. The  facts  appear  sufficiently  in  the  judgment. 

Spragge,  Y.  C.— The  statute  12  Victoria,  chapter  72, 
empowers  the  court  to  order  the  sale,  leasing  or  other  dis- 
position of  the  real  estate  of  infants  in  the  cases,  and  for 
the  purposes  specified  in  the  act,  with  this  qualification, 
44  that  no  such  real  estate  shall  be  so  sold,  leased  or  other- 
wise disposed  of  as  aforesaid  in  any  manner  against  the  provi- 
sions of  any  last  will,  or  of  any  conveyance  by  which  such 
estate  was  devised  or  granted  to  such  infant,  or  for  his  or 
her  use.”  By  the  will  of  John  Callicott,  the  father  of  the 
infants  who  apply  under  the  act,  the  real  estate  for  the  sale 
of  which  they  apply  is  devised  to  his  widow  44  for  the  main- 
tenance and  raising  of  the  family”  until  the  coming  of  age 
of  his  youngest  child,  and  then  to  Robert,  one  of  his  sons, 
charged  with  the  payment  of  certain  sums  at  intervals 
named  in  the  will  to  his  widow  and  certain  of  his  children, 
with  a provision  for  the  substitution  of  another  son  for 
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Robert  in  the  event  of  his  dying  under  age  or  without  issue. 
The  application  is  that  the  land  may  he  sold,  or  a portion 
sold  and  a portion  mortgaged,  in  order  to  pay  off  a mortgage 
upon  a portion  of  the  land,  and  to  pay  the  debts  of  the  tes- 
tator, for  which  purposes  one  portion,  the  least  valuable  one, 
would  suffice,  and  for  the  maintenance  of  the  infants.  Robert 
is  stated  in  the  petition  to  be  IT  years  of  age.  The  will 
provides  for  the  preservation  of  the  corpus  of  the  estate  for 
the  future  benefit  of  Robert,  assuming  that  the  rents  and 
profits  will  be  sufficient  for  the  bringing  up  of  the  family. 
To  sell  the  corpus  now,  or  to  sell  a portion  and  mortgage 
another  portion  of  it  now,  would  be  against  the  provisions  of 
the  will,  and  so  an  act  excepted  from  the  authority  of  the 
court  by  the  proviso  to  which  I have  referred ; there  is 
besides  this  further  difficulty,  that  the  land  proposed  to  be 
sold  is  not  the  real  estate  of  the  infants  within  the  meaning 
of  the  act. 


Ledyard  y.  McLean. 

Fitzgerald  v.  The  Upper  Canada  Building  Society. 

Motion  to  rescind  or  vary  direction  of  master — Appeal  from  master's  order. 

All  applications  in  the  nature  of  an  appeal  from  a master’s  judgment  should 
be  made  in  court  and  not  in  Chambers. 

In  the  first  mentioned  case  a motion  was  made  to  rescind 
or  vary  a direction  of  the  master  directing  a plaintiff  to  bring 
in  a statement  of  the  names  of  certain  persons  with  a view  of 
making  them  parties  in  his  office. 

Blake  for  the  plaintiff. 

Roaf j contra. 

Spragge,  Y.  C.,  ordered  the  matter  to  be  brought  on  in 
court,  and  to  be  set  down  in  the  paper  of  appeals  from  the 
master’s  report.  [See  this  cause  10  Grant’s  Ch.  R., 
page  139.] 

In  the  other  case  CricJcmore  moved  for  an  order  to  dis- 
charge an  order  of  the  master,  making  parties  defendants  in 
his  office. 
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6r.  Murray , contra,  objected  that  the  application  should 
be  made  in  court  and  not  in  Chambers. 

Vankoughnet,  C. — Mr.  Murray's  objection  must  prevail. 
My  brother  judges  and  myself  have  settled  that  in  future  all 
motions  in  the  nature  of  an  appeal  from  the  master’s  judg- 
ment must  be  made  in  court,  otherwise  we  might  have  a 
student  of  one  year’s  standing  discussing  the  propriety  of  a 
master’s  decision. 


Ruttan  v.  Smith. 

Scandalous  answer — Reading  brief  by  counsel — Waiver  of  irregularity. 

Filing  a replication  waives  all  irregularities  in  any  answer  previously  filed, 
but  does  not  waive  scandal  therein.  If  objected  to,  a brief  of  pleadings 
cannot  be  read  unless  the  court  can  refer  to  the  original  pleadings,  or  an 
office  copy  of  them  to  verify  the  brief.  Where  an  answer  is  in  the  opinion 
of  the  court  prima  facie  scandalous  on  its  face,  the  onus  rests  with  the 
party  filing  it  to  shew  its  relevancy  to  the  question  raised  by  the  bill. 

In  this  case  the  bill  and  all  subsequent  pleadings  had 
been  filed  at  Cobourg.  The  original  bill  had  been  answered 
and  amended,  and  an  answer. to  the  amendments  had  been 
filed  after  the  time  allowed  therefor,  and  subsequently  the 
plaintiff  had  filed  his  replication,  and  now  McLennan , for  the 
plaintiff,  moved  to  take  the  answer  to  the  amended  bill  off 
the  files  for  irregularity,  as  being  filed  after  the  proper  time, 
and  also  for  scandal.  In  order  to  shew  the  irrelevancy  of 
the  answer  in  question  to  the  matters  of  the  amended  bill, 
counsel  was  about  to  read  a brief  of  the  amended  bill,  when 

Hector , contra,  objected  that  it  could  not  be  read,  as  it 
was  not  shewn  that  the  brief  was  a true  copy  of  the  amended 
bill  on  the  files. 

Vankoughnet,  C.,  refused  to  allow  the  brief  to  be  read, 
saying  that  though  an  objection  of  the  kind  was  very  unusual, 
yet  when  taken  it  must  prevail.  The  plaintiff’s  counsel 
should  have  been  provided  with  an  office  copy  of  the  bill,  or 
have  caused  the  original  on  the  files  to  be  transmitted  from 
Cobourg,  so  that  it  might  be  referred  to. 
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The  difficulty  was  obviated  by  Mr.  McLennan  reading  an 
office  copy  of  the  answer  in  question,  which  being  in  the 
opinion  of  the  court  prima  facie  scandalous  on  its  face, 

Vankoughnet,  C.,  held  that  the  onus  was  thrown  on  the 
defendant  to  prove  its  relevancy  to  the  matters  in  question. 

The  merits  of  the  motion  were  then  gone  into,  and  the 
following  references  made  by  counsel  for  plaintiff:  Taylor’s 
Orders,  p.  195;  Daniell’s  Ch.  Pr.,  3rd  ed.  241;  Ex  parte 
Simpson,  15  Yes.  476. 

Hector,  contra,  referred  to  1 Smith  Ch.  Pr.  878;  Lord 
St.  John  v.  Lady  St.  John,  11  Yes.  525;  Mpntriou  y.  Car- 
vick,  6 Jur.  97. 

Yankoughnet,  C.,  held  that  the  replication  filed  must  be 
taken  to  be  to  the  second  answer,  as  well  as  the  first,  and 
consequently  any  irregularity  as  to  it  had  been  waived,  hut 
that  the  filing  of  such  replication  did  not  waive  the  scandal, 
and  after  taking  time  to  look  into  the  authorities  cited, 
ordered  the  answer  to  be  taken  off  the  files  for  scandal,  with 
costs. 


Irving  v.  Strait. 

Service  of  bill  by  publication. 

On  moving  for  an  order  to  serve  an  absconding  defendant  by  publication  it 
must  be  shewn  where  the  defendant  last  resided,  and  whether  he  has 
any  relations  within  the  jurisdicton,  and,  if  so,  that  enquiries  have  been 
made  of  them  as  to  his  whereabouts. 

Cahill  moved  for  an  order  for  service  of  bill  by  publication, 
on  affidavit  shewing  that  efforts  had  been  made  to  find  the 
defendant,  but  that  he  could  not  be  found  : the  affidavit  did 
not  shew  where  the  defendant  last  resided,  nor  whether  he 
had  any  relatives  within  the  jurisdiction. 

Yankoughnet,  C. — You  must  shew  where  the  defendant 
last  resided  and  whether  he  has  any  relatives  in  the  country, 
and,  if  so,  that  enquiries  have  been  made  of  them  as  to  his 
whereabouts. 


Order  refused. 
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Spencer  v.  Leemimg. 

Order  absolute  to  commit  for  non-production  in  master's  office. 

Where  an  order  nisi  has  been  duly  served  to  enforce  the  filing  of  accounts 
in  the  master’s  office  and  accounts  are  filed,  but  the  master  certifies  that 
they  are  insufficient,  it  is  the  practice  to  grant  an  order  absolute  ex  parte. 
The  practice  is  a harsh  one  however,  and,  if  asked,  an  opportunity  will  be 
given  to  shew  the  sufficiency  of  the  accounts. 

8.  H.  Blake  moved  ex  parte  for  an  order  absolute  for 
committal  for  non-compliance  with  the  direction  of  the  mas- 
ter at  Hamilton  to  file  an  account  verified  by  affidavit.  An 
order  nisi  had  been  obtained  and  served,  and  it  appeared 
from  the  master’s  certificate  that  an  account  and  affidavit 
had  been  filed  in  pretended  pursuance  of  the  order  nisi,  which, 
however,  the  master  certified  to  be  insufficient. 

Yankoughnet,  C. — I believe  it  is  the  practice  to  grant 
an  order  ex  parte  under  the  circumstances.  I think  the  prac- 
tice a harsh  one,  however,  and  that  it  requires  amendment, 
as  it  may  be  that  the  accounts  are  really  sufficient  notwith- 
standing the  master’s  certificate,  I must  follow  the  usual 
practice  however,  and  grant  you  the  order. 

McLennan  afterwards  on  the  same  day  mentioned  the  matter, 
stating  that  the  account  and  affidavit  had  been  prepared  by 
himself,  and  that  he  w*as  unaware  in  what  they  could  be 
defective,  and  asked  to  have  an  opportunity  of  arguing  as  to 
their  sufficiency : his  lordship  accordingly  directed  that  the 
order  absolute  should  not  issue  till  McLennan  had  been 
served  with  notice  of  motion. 


Scott  v.  McKeown. 

Final  order — Master's  report  undated. 

Where  the  master’s  report,  directing  the  payment  of  mortgage  money  on  a 
day  being  six  months  from  the  date  thereof,  is  not  dated,  and  the  decree 
gives  six  calendar  months,  a new  day  must  be  appointed  for  payment. 

This  was  a motion  for  a final  order  of  foreclosure.  The 
report  ordered  the  money  to  be  paid  on  a certain  day,  “being 
six  months  from  the  date  hereof  tis  directed  by  the  decree 
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the  report  was  not  dated,  and  the  decree  directed  the  master 
to  order  payment  at  the  end  of  six  calendar  months ; the 
papers  were  in  other  respects  regular,  and  now  a final 
order  was  asked  for  on  the  ground  that  the  words  “as  directed 
by  the  said  decree  ” were  evidence  that  the  master  had  com- 
plied with  the  decree  and  appointed  six  calendar  months ; or  if 
the  final  order  should  be  refused,  that  then  an  order  might 
be  granted  directing  the  original  report  to  be  amended  by 
the  insertion  of  the  date. 

Vankoughnet,  C. — I must  refuse  the  final  order.  In  the 
absence  of  any  date  to  the  report,  the  words  six  months  in 
the  report  must  be  construed  to  mean  six  lunar  months ; the 
master  must  therefore  be  taken  not  to  have  allowed  the  time 
directed  by  the  decree.  I must  also  refuse  to  allow  the 
report  to  be  amended,  as  I cannot  sit  here  to  remedy  errors 
occasioned  by  the  negligence  of  solicitors ; you  must  take  an 
order  appointing  a new  day  for  payment,  such  order  to  be 
served  seven  days  at  least  before  the  day  appointed  accord- 
ing to  the  usual  practice. 

Spencer  afterwards  produced  a consent  from  the  owner  of 
the  equity  of  redemption  duly  executed  and  attested,  on 
which  the  final  order  was  allowed  to  go. 


In  re  Atkinson  and  Pegley. 

Petition  to  tax  solicitor’s  bill. 

On  an  ex  parte  application  of  a client  by  petition  for  the  taxation  of  his  soli- 
citor’s bills  of  costs,  the  common  order  only  can  be  obtained ; if  a special 
order  is  required  notice  must  be  given. 

A client  had  been  served  by  his  solicitor  with  two  bills  of 
costs  in  two  suits,  and  he  now,  by  0.  A.  Jones , presented  his 
petition  for  an  ex  parte  order  to  refer  the  same  for  taxation, 
and  that  the  master  should  be  directed  to  enquire  whether 
both  suits  were  necessary  or  proper — the  petition  alleging 
that  the  suits  were  for  foreclosure,  and  both  against  the  same 
party. 

25 
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Vankoughnet,  C. — I believe  it  has  been  decided  in 
England  that,  on  an  ex  parte  application  of  this  kind,  only 
the  common  order  to  tax  can  be  obtained.  You  can  there- 
fore take  the  common  order  if  you  desire,  but  if  you  require 
a special  one  you  must  give  notice. 

See  also  post  193. 


Gould  v.  Hutchinson. 

Swearing  affidavit  in  Lower  Canada — Infants — Appointment  of  guardian — 
Service  of  notice  of  application. 

Where  it  appeared  that  no  commissioner  under  statute  for  taking  affidavits  to 
be  used  in  Upper  Cannda  resided  nearer  than  210  miles  from  a place  in 
Lower  Canada  where  an  affidavit  of  service  was  to  be  made,  an  order  was 
made  directing  the  affidavit  to  be  sworn  before  one  of  the  ordinary  com- 
missioners for  taking  affidavits  in  Lower  Canada. 

6r.  M.  Evans  moved  ex  parte  under  the  following  cir- 
cumstances : there  were  six  infant  defendants  to  the  suit, 
the  eldest  a girl  about  eighteen,  and  the  next  a boy  about 
sixteen,  all  residing  with  their  father  at  Mattice,  in  the 
county  of  Rimouski,  about  210  miles  below  Quebec,  in  Lower 
Canada.  It  was  necessary  to  appoint  a guardian  to  these 
infants,  notice  of  the  application  for  which  would  have  to  be 
served  at  Mattice,  and  an  affidavit  of  service  thereof  made. 
It  was  alleged  that  no  commissioner  under  the  statute  for 
taking  affidavits  to  be  used  in  Upper  Canada  resided  nearer 
than  Quebec,  nor  was  there  any  judge  resident  in  the  neigh- 
bourhood, and 

Vankoughnet,  C.,  granted  an  order  directing  the  father 
and  the  eldest  boy  and  girl  to  be  served  with  the  notice  of 
the  application,  the  notice  to  be  returnable  in  three  weeks,' 
and  the  affidavit  of  service  to  be  sworn  before  one  of  the  or- 
dinary commissioners  for  taking  affidavits  in  Lower  Canada 
for  use  there. 
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Re  Hansell. 

Sale  of  infant's  estate. 

It  is  the  practice  now  where  the  estate  of  infants  is  of  small  value,  in  order 
to  save  the  expense  of  a sale  by  auction,  to  direct  an  advertisement  to  be 
inserted  in  a newspaper,  asking  tenders  addressed  to  the  registrar  to  be 
made  for  the  property. 

Hoskins  renewed  application  made  previously  before 
his  honour  Vice-Chancellor  Spragge , for  sale  of  infant’s 
estate.  An  offer  had  been  made  for  the  property,  but  it  did 
not  appear  that  it  was  a favourable  one. 

Vankoughnet,  C.— I do  not  think  the  offer  should  be 
accepted  without  seeing  whether  a better  one  Cannot  be  ob- 
tained. Let  an  advertisment  be  inserted  once  a week  for 
the  next  three  weeks  in  a newspaper  in  the  neighbourhood  of 
the  property  for  tenders  to  be  addressed  to  the  registrar. 
This  will  be  less  expensive  than  putting  the  property  up  for 
sale  by  auction. 


Walker  v.  Tyler. 

Foreclosure  suit — Separate  answer  of  wife — Order  pro  confesso — Decree 
on  praecipe. 

It  is  not  necessary  that  the  bill  should  be  taken  pro  confesso  against  a hus- 
band before  an  order  to  answer  separately  can  be  obtained  against  his 
wife,  it  is  sufficient  that  the  time  for  the  joint  answer  shall  have  elapsed. 
In  a foreclosure  suit  to  which  a married  woman  is  a defendant,  it  is  not 
necessary  that  the  bill  be  taken  pio  confesso  against  either  the  husband 
or  wife,  the  proper  practice  is,  when  the  time  for  answering  by  both 
has  elapsed,  to  apply  in  Chambers  for  a direction  to  draw  up  the  decree 
on  praecipe. 

This  was  a suit  for  foreclosure  of  the  estate  of  a married 
woman,  her  husband  being  a co-defendant.  An  order  pro 
confesso  had  been  obtained  against  the  husband,  and  the  bill 
and  order  for  the  wife  to  answer  separately  had  been  duly 
served  on  her,  and  Snelling  now  moved  for  an  order  pro 
confesso  against  her  on  default  of  answer. 

Vankoughnet,  C. — It  was  unnecessary  to  obtain  an  order 
pro  confesso  against  the  husband,  as  it  is  sufficient  to  show 
that  the  time  for  a joint  answer  has  elapsed  in  order  to 
obtain  an  order  for  a separate  answer  against  the  wife,  and 
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it  is  now  unnecessary  to  take  the  bill  pro  confesso  against 
the  wife.  Let  the  ordinary  decree  go  on  praecipe. 


In  re  Healey. 

Investment  of  moneys  for  the  benefit  of  infants. 

An  application  to  invest  the  moneys  of  infants  pursuant  to  an  order  of  this 
court  should  be  made  by  the  infants,  and  not  by  the  persons  wishing  to 
borrow. 

In  this  matter  an  order  had  been  made  by  his  honour 
Vice-Chancellor  Esten  to  invest  the  proceeds  of  real  estate 
of  infants  and  an  adult  for  their  benefit,  and  McMurray  now 
moved  on  behalf  of  a person  proposing  to  borrow,  for  the 
sanction  of  the  court  to  the  investment. 

E.  Blake  appeared  for  the  adult. 

Downey  for  infants. 

Vankoughnet,  C.—I  cannot  entertain  such  an  applica- 
tion on  behalf  of  the  borrower,  it  should  be  made  on  behalf 
of  those  wishing  to  invest  the  money. 

Application  refused. 


Ellwood  y.  Scott. 

Service  of  order  on  absconding  defendant. 

Service  of  an  order  appointing  a new  day  for  payment  of  mortgage  money 
will  be  dispensed  with  where  the  mortgagor  is  an  absconding  defendant, 
against  whom  the  bill  has  been  taken  pro  confesso  after  service  by 
publication. 

HosJcin , asked  for  a new  day  to  be  appointed  for  payment 
of  mortgage  money,  and  that  the  service  of  the  order  on  the 
defendant  might  be  dispensed  with,  he  having  absconded,  and 
the  bill  having  been  served  upon  him  by  publication,  and  no 
answer  having  been  put  in, 


Vankoughnet,  C.,  granted  the  order  as  asked. 
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Ruttan  v.  Burnham. 

Dismissal  for  want  of  prosecution — Undertaking  to  speed — Filing  replication — 
New  practice  thereon. 

On  amotion  to  dismiss  for  want  of  prosecution  after  great  delay,  it  is  now 
the  practice  as  established  by  Vankoughnet,  C.,  with  a view  to  enforce 
diligence  in  the  prosecution  of  suits,  to  refuse  an  undertaking  to  speed 
where  no  explanation  of  the  delay  is  given,  and  also  to  refuse  to  allow 
the  motion  to  be  intercepted  by  the  filing  of  replication,  any  thing  to  the 
contrary  in  the  practice  in  England  notwithstanding. 

Cr.  B.  Boulton , moved  to  dismiss  for  want  of  prosecution. 

McLennan , for  plaintiff,  offered  to  give  the  usual  under- 
taking to  speed,  to  which  Boulton  objected,  alleging  that 
this  was  the  second  motion  of  the  kind  which  had  been  made; 
and  that  there  had  been  great  delay,  the  bill  having  been 
filed  on  the  2nd  of  December,  1862,  and  no  replication 
having  been  yet  filed,  and  that  it  was  too  late  to  go  to  exami- 
nation at  the  ensuing  term. 

Vankoughnet,  C.-— It  was  formerly  the  practice  with  my 
brother  judges  to  accept  an  undertaking  of  this  kind,  but 
since  I have  been  here  I have  established  a different  practice, 
to  which  I intend  to  adhere,  viz.,  to  refuse  to  accept  such 
undertaking  where  no  explanation  of  the  delay  is  given. 

McLennan  then  asked  an  enlargement,  to  enable  him  to 
procure,  if  possible,  an  affidavit  explaining  the  delay,  and  the 
enlargement  was  accordingly  granted  ; subsequently,  it  was 
alleged  on  behalf  of  the  plaintiff  that  replication  had  been 
filed  since  the  case  was  last  mentioned,  and  that  the  plaintiff 
was  willing  to  go  down  to  examination  at  the  ensuing  term, 
if  the  defendant  would  accept  short  notice,  which  Boulton , 
however,  declined  to  do.  The  matter  was  a third  time 
spoken  to,  McLennan  urging  that,  according  to  the  estab- 
lished practice  both  here  and  in  England,  the  filing  of  a 
replication  is  always  held  to  be  an  answer  to  a motion  to 
dismiss. 

Vankoughnet,  C. — I have  no  doubt  that  you  will  find 
abundance  of  authority  in  support  of  your  proposition  that 
the  filing  of  a replication  is  an  answer  to  a motion  of  this  kind, 
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but  I refuse  to  acknowledge  the  authority  as  laid  down  in 
the  books,  and  since  I have  been  sitting  here  have  refused 
to  allow  a party  to  intercept  a motion  to  dismiss  in  that  way. 
I cannot  compel  the  defendant  to  accept  short  notice,  and  the 
bill  must  be  dismissed  with  costs. 


In  re  Patton. 

Lunatic — Medical  evidence — Practice. 

An  application  to  declare  a person  a lunatic  without  the  expense  of  a com- 
mission must  he  supported  by  affidavits  of  more  than  one  medical  man. 
Semble , also,  that  notice  of  the  application  should  be  given  to  the  lunatic; 
but  that  it  will  be  dispensed  with  where  service  on  the  lunatic  would  be 
dangerous  to  him.  The  fitness  of  the  proposed  committee  must  be  shewn 
in  affidavit. 

This  was  an  application  by  petition  to  declare  one  William 
Patton,  a lunatic,  without  the  expense  of  a commission. 
The  medical  evidence  produced  was  an  affidavit  of  Joseph 
Workman,  medical  superintendent  of  the  Provincial  Lunatic 
Asylum. 

Spragge,  V.  C. — This  application  is  made  on  the  eve  of 
my  leaving  on  circuit ; my  impression  is  that  the  one  affidavit 
of  a medical  man,  however  competent  and  trustworthy, 
(named  by  the  family,)  is  less  than  the  court  requires  even 
for  a commission.  I should  incline  also  to  require  that  the 
alleged  lunatic  be  notified,  and  that  access  be  given  to  his 
professional  adviser.  If  a commission  sat  he  would  have 
to  be  produced  : some  inmates  of  the  asylum  imagine  that 
they  are  there  unjustly ; they  are  probably  wrong  ; but  there 
are  many  who  are  competent  to  instruct  counsel  as  to  their 
cases. 

Afterwards  the  application  was  renewed  before  his 
lordship  the  Chancellor,  when  a satisfactory  affidavit  from 
another  medical  man  was  produced,  and  also  an  affidavit 
shewing  the  fitness  of  one  of  the  members  of  the  proposed 
committee  but  not  of  the  other : it  also  appeared  that  the 
officials  at  the  asylum  would  not  allow  the  service  of  the 
petition,  as  the  lunatic  was  suicidal,  and  it  might  be  dangerous 
to  do  so,  under  the  circumstances, 
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Vankoughnet,  C.,  allowed  the  order,  declaring  Patton  to 
be  a lunatic,  to  go,  and  the  two  persons  named  to  he  appointed 
committees  on  production  of!  an  affidavit  of  fitness  as  to  the 
one  whose  fitness  had  not  been  sworn  to. 


Scott  y.  McDonell. 

Final  order  foreclosure. 

On  an  application  for  a final  order  of  foreclosure,  the  affidavit  of  the  plain- 
tiff should  shew  that  he  has  not  been  in  possession,  or  in  the  receipt  of 
the  rents  and  profits,  of  the  premises. 

This  was  an  application  for  a final  order  of  foreclosure  ; 
the  papers  were  regular  except  that  the  affidavit  of  the 
plaintiff  did  not  negative  possession,  or  receipt  of  rents  and 
profits  of  the  premises. 

Spragge,  V.  C.,  therefore  refused  the  order. 


In  re  Atkinson  and  Pegley,  Solicitors,  &c. 

Petition  by  client  to  tax  his  solicitor's  bill. 

A special  order  will  not  be  granted,  directing  the  master  to  enquire  as  to 
the  necessity  of  bringing  two  suits  of  foreclosure  respecting  two  mort- 
gages between  the  same  parties,  as  the  master  has  jurisdiction  to  make 
such  enquiry  and  disallow  the  whole  bill  without  any  special  direction, 
under  the  common  order  to  tax. 

Jones , 0.  A.,  applied  by  petition  on  notice  for  an  order  to 
tax  two  bills  of  costs  rendered  to  a client  by  his  solicitors, 
and  asked  that  the  order  might  contain  a direction  for  the 
master  to  enquire  whether  two  suits  were  necessary,  and  if 
not,  to  disallow  the  bill  of  costs  in  one  of  them. 

Blake,  S,  H.,  contra. 

Vankoughnet,  C.,  after  consulting  with  the  taxing  officer 
of  the  court,  (Mr.  Hemmings,)  refused  to  make  any  other 
than  the  common  order,  on  the  ground  stated  in  the  head 
note. 
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In  re  Milne. 

Lunatic — Commission. 

Lunacy  matters  should  be  disposed  of  before  one  and  the  same  judge. 

Turner  renewed  an  application  made  previously  before 
his  honour  Vice-Chancellor  JEsten , for  a commission  de 
lunatico  inquirendo. 

Blake , S.  H .,  contra. 

Vankougiinet,  C.,  refused  to  hear  the  application  and 
ordered  it  to  stand  over,  to  come  on  before  his  honour  Vice- 
Chancellor  JEsten. 


Weir  v.  Weir. 

Alimony — Enlarging  publication  and  extending  undertaking  to  go  down  to  ex- 
amination and  hearing. 

An  order  made  on  a motion  to  dismiss,  giving  leave  to  go  to  examination, 
has  the  effect  of  opening  publication.  An  offer  by  a husband  to  support 
his  wife  separately  is  no  bar  to  a suit  for  alimony,  and  an  affidavit  of  the 
husband  shewing  his  willingness  to  support  his  wife  separately  cannot  be 
received. 

It  appeared  that  a motion  to  dismiss  for  want  of  prosecu- 
tion had  been  made,  and  the  plaintiff  had  then  given  an  under- 
taking to  go  down  to  examination  at  the  next  term  at  Ottawa. 
He  had  in  pursuance  of  such  undertaking  regularly  set  the 
cause  down.  The  solicitor  of  the  defendant,  Mr.  Lewis,  had 
been  changed  to  Messrs  Mowat  and  McLennan,  and  the 
plaintiff  by  mistake  had  served  notice  of  examination  and 
hearing  on  Mr.  Lewis,  instead  of  Messrs.  Mowat  and 
McLennan,  and  the  mistake  had  not  been  discovered  in  time 
to  serve  a fresh  notice  within  the  proper  time,  the  sittings  at 
Ottawa  being  for  the  20th  May,  1864,  and  Koskin  now 
moved  on  behalf  of  the  plaintiff  for  leave'  to  serve  short  no- 
tice or  for  an  order  extending  the  undertaking  till  the  fall 
term  at  Ottawa : an  affidavit  was  read  shewing  the  above 
facts,  and  that  the  application  was  made  in  good  faith  and 
not  for  the  purpose  of  delay. 

McLennan,  contra,  urged  that  as  the  replication  had  been 
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filed  on  the  13th  of  June,  1863,  publication  had  passed  after 
the  ensuing  term  at  Ottawa,  viz.,  in  September,  1863,  and  that 
the  order  made  on  the  motion  to  dismiss  had  not  the  effect  of 
opening  publication.  He  also  contended  that  he  could  not 
be  compelled  to  take  short  notice,  and  that  the  bill  should 
be  dismissed,  and  also  filed  an  affidavit  of  the  husband  shew- 
ing that  he  and  the  plaintiff  were  living  together  again,  and 
that  he  was  willing  to  support  her  separately  if  she  wished, 
and  urged  that  therefore  this  suit  was  quite  unnecessary, 
and  should  be  put  an  end  to. 

Hoskin , in  reply,  read  an  affidavit  of  the  wife  posi- 
tively denying  the  alleged  cohabitation,  and  contended  that 
the  order  made  on  the  motion  to  dismiss,  the  words  of  the 
undertaking  therein  being  “ to  go  to  examination  and  hear- 
ing,” had  the  effect  of  opening  publication. 

Yankoughnet,  C.,  decided  that  the  order  made  on  the 
motion  to  dismiss  had  the  effect  of  opening  publication,  as  it 
expressly  gave  permission  to  go  to  examination ; and  as  to 
the  offer  of  the  husband  to  support  his  wife  separately, 
and  the  alleged  cohabitation,  remarked,  I think  the  hus- 
band is  bound  to  receive  his  wife  into  his  house,  and 
that  he  cannot  support  her  elsewhere,  except  under  the 
order  of  this  court  if  she  wishes.  A husband  cannot  under 
either  human  or  divine  law  maintain  his  wife  in  one  estab- 
lishment and  the  other  part  of  his  family  in  another : he 
must  cleave  to  her,  leaving  all  others.  If  he  refuses,  he  sub- 
jects himself  to  the  order  of  this  court.  I cannot  receive 
the  affidavit  of  the  husband  that  he  is  willing  to  support  his 
wife,  when  possibly  next  week  he  may  be  unwilling.  I do  not 
think  I ought  to  deprive  the  wife  of  the  protection  of  the 
interim  order — if  the  suit  is  stopped  the  interim  order  will 
be  gone.  It  does  not  appear  that  the  allowance  is  too  much, 
and  it  does  appear  that  the  parties  are  living  apart,  and  it 
is  not  shewn  the  husband  is  willing  to  receive  the  wife.  I 
will  not  dismiss  the  bill,  as  another  might  be  filed  to-morrow, 
and  an  interim  order  obtained  on  the  state  of  facts  as  shewn 
at  present.  Let  the  order  go  extending  the  undertaking  to 
26 
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next  term,  without  prejudice  to  any  further  application  by 
the  husband. 


McKay  y.  Reed. 

Order  to  limit  a time  to  do  certain  acts. 

Where  an  order  to  do  a certain  act  does  not  limit  the  time  thereof,  an  order 
limiting  the  time  therefor  will  be  granted  ex  parte  Form  of  such  order. 

It  appeared  that  a decree  had  been  made  ordering  the 
plaintiff  to  execute  a deed  to  the  defendant,  and  the  defend- 
ant to  execute  a mortgage  to  the  plaintiff,  both  deed  and 
mortgage  had  been  drawn  up  and  approved  by  the  master, 
and  the  deed  had  been  duly  executed  by  the  plaintiff,  but  the 
defendant  had  refused  to  execute  the  mortgage  : the  decree 
did  not  limit  a time  within  which  the  defendant  should  exe- 
cute the  mortgage,  and  an  order  was  now  asked  ex  parte  to 
supply  the  omission. 

Vankoughnet,  C.,  granted  the  application.  The  form  of 
the  order  to  be,  that  the  defendant  do  execute  and  deliver  to 
the  plaintiff,  or  execute  and  deposit  with  the  master,  the 
mortgage  within  one  week  after  service  of  order. 


Anonymous. 

Leave  to  make  new  application. 

Where  an  application  has  been  refused  with  costs,  and  a motion  is  made  for 
leave  to  make  a new  application  of  the  same  nature,  on  further  evidence, 
the  new  evidence  must  be  produced,  and  the  costs  of  the  former  applica- 
tion paid. 

An  application  had  been  made  which  had  been  refused 
with  costs,  and  now  Morphy  asked  leave  to  make  a new 
application  on  further  evidence,  the  evidence,  however,  was 
not  produced. 

McLennan , contra. 

Vankoughnet,  C. — Before  granting  leave  you  must  let 
me  see  the  new  evidence,  and  you  must  also  pay  the  costs  of 
the  former  application. 
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James  v.  Robertson. 

Guardian  ad  litem. 

The  court  will  not,  even  at  the  request  of  the  infant  defendants,  in  an  amica- 
ble suit  appoint  the  plaintiff’s  solicitor  their  guardian  ad  litem . 

This  was  an  amicable  suit,  in  which  Mr.  Ince  was  acting  as 
solicitor  for  the  plaintiff  and  some  of  the  defendants.  There 
were  some  infant  defendants,  and  Ince  now  moved  to  have 
a guardian  ad  litem  appointed  to  them,  reading  a letter 
from  them  to  himself,  asking  him  to  act  as  their  solicitor. 

Vankoughnet,  C.  — I think  some  other  solicitor  had  better 
act  for  the  infants,  as  one  cannot  know  what  questions  may 
arise.  In  a cause  a short  time  since  under  similar  circum- 
stances I had  to  order  the  guardian  to  be  changed. 


McGillivray  y.  Cameron. 

Where  an  order  for  sale  has  been  taken  out  ex  parte  by  mistake  in  lieu  of 
an  order  for  foreclosure,  the  court  will  vacate  the  order  for  sale  and  grant 
an  order  for  foreclosure  ex  parte. 

This  was  an  ex  parte  application  for  an  order  to  vacate  an 
order  for  sale  which  had  been  taken  out  ex  parte  by  mistake  in 
lieu  of  an  order  for  foreclosure,  and  also  for  an  order  for 
foreclosure. 

Vankoughnet,  C.,  granted  the  application. 


In  re  English. 

Where  an  application  is  made  to  compel  a garnishee  to  pay  over  to  the 
creditor  debts  due  by  him  to  the  debtor,  which  have  been  garnisheed, 
notice  must  be  served  on  such  garnishee. 

In  this  matter  debts  due  by  one  Gordon  (the  garnishee) 
to  Hiram  Clarke,  the  debtor,  had  been  garnisheed,  and 
Foster  now  applied,  on  notice  which  had  been  served  on 
Clarke  only,  for  payment  over  by  Gordon  of  the  debts 
garnisheed. 

Vankoughnet,  C. — Ordered  the  matter  to  stand  over, 
and  notice  to  be  served  on  the  garnishee. 
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Grange  v.  Conroy. 

Specific  performance — Rescission  after  abortive  sale. 

Where  in  a suit  by  a vendor  for  specific  performance  a decree  for  a sale  has 
been  made,  with  a proviso  that  if  the  sale  prove  abortive  the  contract  is  to 
be  rescinded,  and  the  sale  proves  abortive,  and  an  application  is  made  to 
rescind  the  contract,  it  must  be  shewn  that  the  purchase  money  has  not 
been  paid. 

This  was  a suit  for  specific  performance  by  a vendor.  A 
decree  for  sale  had  been  made  with  a proviso  for  a rescission 
of  the  contract  in  case  the  sale  proved  abortive.  A sale  had 
been  attempted,  but  it  appeared  by  the  master’s  certificate 
that  it  proved  abortive  for  want  of  bidders.  Kennedy 
now  applied  ex  parte  for  an  order  absolute  for  rescission. 
It  was  not  shewn,  however,  that  the  purchase  money  had 
not  been  paid. 

Yankoughnet,  C. — It  does  not  appear  that  the  amount 
found  due  has  not  been  paid  : you  must  show  that  the  money 
has  not  been  paid  to  the  plaintiff : it  may  have  been  paid 
notwithstanding  the  abortive  sale. 

Application  refused. 


In  re  Casey,  Biddell  v.  Casey. 

Jurisdiction  of  master. 

The  master  at  Toronto  has  jurisdiction  to  direct  evidence  proposed  to  be 
used  on  an  enquiry  before  him  to  be  taken  before  a master  in  an  outer 
county,  though  not  consented  to. 

The  master  had  issued  a warrant  to  shew  cause  why  the 
necessary  evidence  should  not  be  taken  before  the  master  at 
Belleville,  on  the  return  of  which,  after  hearing  both  sides, 
he  had  directed  the  evidence  to  be  taken  at  Belleville. 
McLennan  now  applied  to  quash  this  direction,  on  the  ground 
that  the  master  had  no  authority  to  make  it,  his  authority 
only  extending  the  length  of  directing  evidence  to  be 
taken  before  a special  examiner.  He  also  contended  that  it 
was  very  inconvenient  that  the  evidence  should  be  taken  by 
a master  other  than  the  one  who  would  decide  the  case.  He 
cited  Order  XLII.?  sec.  14. 
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Hamilton , contra. 

Esten,  Y.  C. — I think  the  master  has  the  power  to  make 
the  direction  appealed  against. 

Application  refused  with  costs.* 


In  re  Mylne. 

Order  to  change  solicitor. 

The  common  order  to  change  solicitor  is  obtainable  as  of  course  on  praecipe. 

This  was  an  application  for  the  common  order  to  change 
solicitor. 

Esten,  Y.  C. — The  common  order  is  as  of  course,  and 
can  be  obtained  on  praecipe.  You  need  not  come  here  for 
it.  I have  repeatedly  refused  applications  of  this  nature. 


Boulton  v.  Stegman. 

Vesting  order. 

Where  the  property  of  infants  has  been  sold  under  order  of  court,  and  the 
purchaser  applies  for  a vesting  order,  notice  need  not  be  given  to  the 
infants. 

This  was  an  application  on  behalf  of  a purchaser  of 
infants’  estate  sold  in  a mortgage  suit  for  a vesting  order : 
notice  of  motion  had  been  served  on  the  plaintiff  and 
infants. 

CricJcmore , for  plaintiff. 

j Rae,  for  infants,  asked  for  costs  of  a former  motion  and  of 
this  application. 

Esten,  Y.  C. — The  purchaser  must  pay  the  infants’  costs, 
as  notice  to  them  was  unnecessary. 

* It  is  supposed  the  masters  in  the  outer  counties  have  the  same 
authority. 


200 


CHAMBERS  REPORTS. 


Cade  y.  Newhall. 

Leave  io  appeal  from  master’s  report. 

Notice  must  Be  given  of  a motion  for  leave  to  appeal  from  the  master’s 
report  after  the  usual  fourteen  days  from  the  filing  has  elapsed. 

Ince  moved  ex  parte  for  leave  to  serve  notice  of  appeal 
from  a master’s  report,  the  fourteen  days  having  elapsed. 

Esten,  Y.  C.,  you  must  give  notice. 


Coote  y.  Macbeth. 

Order  to  dismiss  bill  by  plaintiff. 

After  service  of  a bill  on  a defendant  the  plaintiff  cannot  dismiss  his  bill 
on  praecipe  against  such  defendant  without  costs,  even  though  no  answer 
has  been  filed. 

Cattanach  moved  on  behalf  of  three  defendants  to  set 
aside  an  order  obtained  by  the  plaintiff  dismissing  his  own 
bill ; the  order  being  irregular  in  not  providing  for  the  costs 
of  the  defendants  had  also  been  served  with  the  bill. 

Smart , contra,  alleged  that  other  defendants  had  answered, 
and  that  the  order  had  been  drawn  up  with  costs  as  against 
them,  and  said  nothing  as  to  the  costs  of  the  defendants  who 
had  not  answered. 

Esten,  V.  C. — The  order  is  wrong,  it  should  have  been 
with  costs  as  against  all  the  defendants  ; I cannot  say  that 
the  defendants  who  have  not  answered  have  not  incurred 
any  costs,  they  may  have  instructed  their  solicitors  and 
counsel.  The  order  must  be  discharged  with  costs. 


Stephens  v.  Mears. 

Commission  to  examine  witness  abroad. 

Tn  moving  for  an  order  for  a commission  to  examine  a witness  abroad  with 
a view  of  using  his  evidence  in  a pending  reference  to  a master,  the 
proper  evidence  on  which  to  obtain  such  order  is  the  master’s  certificate, 
and  not  an  affidavit  as  to  the  facts. 

A.  Cameron  moved  for  an  order  for  a commission  to 
examine  a witness  in  Chicago.  It  appeared  that  the  suit 
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was  in  the  master’s  office,  and  the  evidence  to  be  obtained 
was  to  be  used  there ; an  affidavit  as  to  the  facts  was  about 
to  be  read,  but 

Esten,  V.  C.,  said  the  proper  evidence  on  such  a motion 
was  the  master’s  certificate,  andreferred  to  Order  XLII.  sec. 
14.  The  order  to  go  on  the  production  of  the  certificate. 


Farrell  v.  Stokes. 

Final  order  foreclosure. 

The  manager  of  the  bank,  where  mortgage  money  is  directed  to  be  paid, 
should  certify  that  the  money  has  not  been  paid  before,  as  well  as  on 
or  since  the  day  appointed. 

Henderson  applied  for  a final  order  of  foreclosure  against 
certain  of  the  defendants,  who  were  infants  ; the  papers  were 
regular  except  that  the  certificate  of  the  bank  manager,  which 
was  in  a printed  form,  merely  certified  that  the  money  had 
not  been  paid  on  the  day  appointed  or  since. 

Davis , J.  B .,  appeared  for  the  infants,  and  alleged  that 
the  money  would  be  probably  paid  in  a few  days,  and  asked 
for  a short  delay. 

Esten,  V.  C.,  directed  another  certificate  from  the  man- 
ager to  be  produced,  showing  that  the  money  had  not  been 
paid  before  the  day  appointed  as  well  as  on  or  since,  on 
production  of  which  if  the  money  was  not  paid  in  ten  days 
the  order  was  to  go. 


Hodkinson  y.  French. 

Delivery  of  possession  after  final  order. 

An  order  to  deliver  up  possession  of  mortgaged  premises  after  final  order 
of  foreclosure  will  not  be  granted  ex  parte , notice  must  be  served  ; it  is 
not  necessary  however  to  demand  possession. 

This  was  an  ex  parte  application  for  an  order  to  deliver 
up  possession  of  mortgaged  premises  after  final  order  of 
foreclosure. 
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Esten,  V.  C. — It  is  necessary  to  give  notice  in  these 
cases ; you  need  not  however  demand  possession. 


Note. — This  decision  as  to  demand  of  possession  would  seem  to  over- 
rule Nevieux  v.  Labadie,  ante  page  13. 


Crookshank  v.  Sager. 

Substitutional  service, — Time  for  answering. 

The  same  time  must  be  allowed  for  answering  a bill  served  by  substitutional 
service  as  if  the  service  had  been  personal. 

B.  Boyd  applied  for  an  order  for  substitutional  service  of 
an  office  copy  of  the  bill  on  the  wife  of  the  defendant,  who 
was  residing  in  British  Columbia.  The  wife  was  shown  to 
be  the  agent  of  the  defendant  as  to  the  subject  matter  of 
the  suit,  under  power  of  attorney. 

Esten,  V.  C.,  granted  the  order,  allowing  six  months  to 
answer  the  bill. 


Sommerville  v.  Joyce. 

Order  nisi  for  non-production. 

In  moving  for  an  order  nisi  for  non-production  in  the  master’s  office,  the 
master’s  certificate  as  to  non-production  must  bear  the  latest  possible 
date. 

Osier  moved  for  an  order  nisi  for  non-production  in  the 
master’s  office  at  Hamilton ; the  motion  was  made  on  Monday, 
30th  May,  1864,  and  the  certificate  of  the  master  at  Ham- 
ilton was  dated  27th  May. 

Esten,  V.  C. — You  must  get  another  certificate,  the  order 
may  go  on  the  production  of  it. 
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Heward  y.  Watson. 

Order  pro  confesso  after  six  months. 

The  usual  notice  of  two  clear  days  is  sufficient  in  moving  for  an  order  pro 
confesso  after  six  months  have  elapsed  from  the  service  of  the  bill. 

j Kirkpatrick  moved  for  an  order  pro  confesso  after  six 
months  from  the  service  of  the  bill,  ten  days’  notice  had  been 
given. 

Vankoughnet,  C. — I think  the  ordinary  two  days’  notice 
is  sufficient,  take  the  order. 


Shaver  v.  Allison. 

Dismissal  for  want  of  prosecution. 

Where  it  appeared  that  a defendant  who  was  in  a position  to  move  to  dis- 
miss was  aware  of  the  residence  of  a co-defendant  whom  the  plaintiff 
could  net  (though  using  reasonable  diligence,  of  which  the  defendant  mov- 
ing was  aware)  find  to  serve  with  the  bill,  a motion  to  dismiss  for  want  of 
prosecution  by  such  defendant  was  refused  with  costs. 

Hoskin , for  one  of  two  defendants,  moved  to  dismiss 
for  want  of  prosecution. 

Foster , contra,  read  an  affidavit  shewing  that  on  the  27th 
April  a letter  had  been  written  to  the  solicitor  of  the  de- 
fendant moving,  stating  that  he  could  not  find  a co-defendant 
to  serve  the  bill  upon  him,  and  had  since  frequently  told  this 
to  the  clerks  of  such  solicitor,  the  affidavit  also  shewed  due 
diligence  in  the  attempts  to  serve  the  co-defendant.  Ingle 
v.  Partridge,  (12  W.  R.  65,)  was  cited. 

HosJcins  in  reply. 

Vankoughnet,  C.,  referred  to  the  case  cited,  and  as  he 
thought  due  diligence  had  been  shewn,  and  that  the  defendant 
moving  was  aware  of  the  residence  of  the  co-defendant, 
refused  the  application  with  costs. 
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Anonymous. 

Absent  defendant — Decree  pro  confesso. 

In  moving  for  a decree  pro  confesso  against  a defendant  who  has  been  served 
out  of  the  jurisdiction,  it  must  be  shewn  that  such  defendant  formerly 
resided  in  Canada  and  left  the  province. 

This  was  an  application  for  a direction  to  the  registrar 
to  draw  up  a decree  on  praecipe  after  service  of  the  bill  out 
of  the  jurisdiction.  The  affidavit  of  service  and  identity  did 
not  show  that  defendant  had  formerly  resided  in  Canada  and 
left  the  province,  and 

Vankoughnet,  C.,  therefore,  directed  an  affidavit  of 
these  facts  to  be  produced,  on  which  the  decree  was  to  go. 


Bullen  v.  Renwick. 

Liberty  to  appeal . 

Leave  to  appeal  to  the  Court  of  Error  and  Appeal  after  the  time  therefor  has 
elapsed  will  not  be  granted  if  the  delay  is  not  properly  accounted  for, 
especially  if  the  position  of  the  other  party  to  the  suit  has  been  changed. 

The  case  on  re-hearing  is  reported  at  9 Grant  202,  judg- 
ment having  been  given  in  August,  1862.  The  defendant, 
an  officer  in  her  Majesty’s  service,  was  stationed  at  the 
Cape  of  Good  Hope  (for  the  greater  part  of  the  time  in  the 
interior  of  Africa)  at  that  time  and  until  the  end  of  the  year 
1863,  when  he  returned  to  England,  where  he  arrived  in 
February,  1864,  and  then  became  first  aware  of  the  result  of 
the  case  by  a letter  from  his  solicitor,  which  was  awaiting 
him  at  his  agents  in  London.  It  was  not  shewn  that  any 
attempt  had  been  made  to  communicate  with  the  defendant 
at  the  Cape  for  more  than  twelve  months  after  the  judgment 
had  been  pronounced.  Snelling  now,  under  these  circum- 
stances, asked  for  leave  to  appeal  to  the  Court  of  Error  and 
Appeal,  citing  Con.  Stat.  U.  C.,  p.  72,  Error  and  Appeal 
Act,  Sec.  56. 

Barker , contra,  contended  that  the  delay  had  not  been  ac- 
counted for,  that  it  was  not  shewn  what  state  the  cause  was 
in,  or  what  were  the  grounds  of  appeal.  He  also  read  an 
affidavit  shewing  that  the  plaintiff  had,  in  pursuance  of  the 
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master’s  report,  paid  in  the  purchase  money  on  28th  Septem- 
ber, 1863,  and  had  dealt  with  the  property,  and  was  there- 
fore in  a different  position. 

Spragge,  Y.  C. — There  has  been  great  delay,  and  it  is 
not  all  sufficiently  accounted  for,  and  besides  the  position  of 
the  plaintiff  has  been  changed — he  has  provided  the  mort- 
gage money  and  paid  it  into  court. 

Application  refused  with  costs. 


In  re  Hansell  and  12  Vic.,  c.  72. 

Sale  of  infant's  estate. 

All  applications  under  12  Vic.,  c.  72,  for  the  sale  of  infants’  estate  must 
come  on  before  the  same  judge. 

This  was  an  application  for  the  sale  of  an  infant’s  estate. 
It  appeared  that  the  case  had  been  before  his  honour  Y.  C. 
Esten , and  had  stood  over,  and 

Spragge,  V.  0.,  directed  the  case  to  stand  over,  to  come 
on  before  the  same  judge. 


Commercial  Bank  v.  Cooke. 

Judgment  creditor's  suit — Final  order  after  abortive  sale. 

In  a suit  by  a judgment  creditor  to  set  aside  a fraudulent  settlement  and  to 
realize  his  judgment,  praying  a sale  of  the  property  on  default  in  payment, 
if  the  sale  prove  abortive,  semble,  that  the  usual  order  for  redemption, 
or  in  default,  foreclosure  will  be  granted;  at  all  events  it  would  be  so  if 
the  judgment  debt  was  subject  to  a prior  mortgage  which  the  judgment 
creditor  would  be  entitled  to  redeem. 

This  was  an  application  for  a final  order  for  foreclosure 
after  abortive  sale.  The  suit  was  by  a judgment  creditor  to 
set  aside  a fraudulent  settlement,  and  asking  a sale  of  the 
property,  not  foreclosure.  An  application  had  been  made 
before  his  honour,  V.  C.  Esten , who  doubted  the  propriety 
of  granting  such  an  order  under  the  circumstances,  and 
now  the  application  was  renewed,  and  13  & 14  Vic.,  c.  63, 
McMaster  v.  Noble,  6 Grant,  581,  were  cited. 
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Spragge,  Y.  C. — The  court  would  have  granted  fore- 
closure if  asked  for  originally,  and  I suppose,  in  the  event  of 
default  and  final  order,  have  vested  the  legal  estate  in  the 
registered  judgment  creditor  ; the  plaintiff  has  the  right  of 
a mortgagee,  and  if  in  a suit  by  a mortgagee  he  is  entitled 
to  such  an  order  as  is  asked  for,  I do  not  see  how  it  can  be 
refused  to  the  plaintiff.  In  this  case  the  plaintiffs’  judgment  is 
subject  to  a prior  mortgage  ; they  are  entitled  to  redeem  that 
mortgage,  and  to  have  a conveyance  of  the  legal  estate  from 
the  mortgagee,  and  thereupon  to  be  redeemed  by  the  judg- 
ment debtor  and  mortgagor,  or  to  foreclose  him. 

Usual  order  giving  defendant  three  months  to  redeem,  in 
default  foreclosure. 


Miller  v.  McNaughten. 

Proceedings  in  the  master's  office — Costs. 

An  application  to  compel  a party  having  the  carriage  of  an  order  made  on 
an  appeal  from  a master’s  report  to  proceed  with  the  enquiry  in  the 
master’s  office,  should  be  made  to  the  master  who  has  possession  of  the 
case,  and  not  to  a judge  in  Chambers. 

This  was  an  application  by  Hamilton , to  compel  the  appel- 
lants from  the  master’s  report,  having  obtained  the  order 
thereon,  to  proceed  with  the  enquiry. 

— — , contra. 

Foster  appeared  for  infants  and  asked  his  costs. 

Spragge,  Y.  C.— - 1 incline  to  think  the  application  should 
be  to  the  master  who  already  has  possession  of  the  case,  and 
who  can  better  judge  whether  the  order  would  be  proper, 
and  to  whom  it  would  be  best  to  commit  the  further  prose- 
cution of  the  reference.  I have  conferred  with  the  Chancel- 
lor upon  the  subject  in  order  to  settle  the  question  as  a 
point  of  practice,  and  he  agrees  with  me.  The  infant’s  soli- 
citor asks  for  costs  and  is  entitled  to  them,  and  as  he  is 
brought  here  by  an  improper  application  his  costs  must  be 
paid  by  the  party  who  has  made  it.  I give  no  costs  to  the 
defaulting  party. 
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Mountain  v.  Porter. 

Final  order  foreclosure — Report  not  confirmed. 

Where  the  report  appointing  the  time  and  place  for  the  payment  of  mort- 
gage money  has  not  been  confirmed  before  the  day  appointed  for  payment, 
a final  order  will  not  be  granted. 

Evans  for  final  order  for  foreclosure. 

Sprague,  Y.  C. — The  report  was  not  confirmed  before 
the  day  appointed  for  payment,  order  cannot  be  granted, 
see  Lee  v.  Smith,  and  Sparkall  v.  Rogers,  referred  to  in 
Dickey  v.  Heron,  Chambers  Reports,  149,  150.  You  may 
take  order  appointing  a new  day. 


Odell  v.  Doty. 

Foreclosure  after  abortive  sale — Costs. 

It  is  unnecessary  to  present  a petition  for  foreclosure  after  abortive  sale, 
it  is  sufficient  to  serve  a notice  of  motion  on  the  mortgagor,  and  the 
extra  costs  of  a petition  and  service  thereof  on  parties  other  than  the 
mortgagor  will  be  disallowed. 

This  was  a petition  for  foreclosure  after  abortive  sale ; it 
appeared  that  all  the  defendants  had  been  served,  the 
incumbrancers  who  had  not  proved,  as  well  as  the  mortgagor. 

Spragge,  V.  C. — A petition  is  unnecessary,  the  plaintiff 
may  take  the  usual  order,  subsequent  interest  to  be  computed 
and  costs  taxed  by  the  registrar,  who  will  disallow  the  peti- 
tion and  costs  of  serving  it,  and  allow  costs  only  of  a notice 
of  motion  and  service  on  the  mortgagor  only  ; the  affidavit 
of  Stamfield  will  also  be  disallowed,  it  proves  what  the  court 
knows  from  its  own  records.  In  case  there  should  be  at 
any  time  a taxation  between  solicitor  and  client,  the  items 
above  referred  to  ought  to  be  disallowed. 
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Blackburn  v.  Sheriff. 

Where  money  is  ordered  to  be  paid  into  court,  a payment  to  the  solicitor  of 
the  party  entitled  to  it  is  not  a good  one,  and  therefore  is  no  ground  for 
dispensing  with  payment  into  court. 

This  was  an  application  on  behalf  of  the  plaintiff  for  an 
order  to  dispense  with  the  payment  of  money  into  court  as 
ordered,  on  the  ground  that  the  money  had  been  duly  paid 
to  the  solicitor  of  the  party  who  would  be  entitled  to  it,  if 
paid  in.  * 

Spragge,  Y.  C. — The  money  is  paid  to  the  plaintiff's 
solicitor  not  to  the  plaintiff  himself ; if  paid  into  court  it 
could  not  be  paid  out  to  the  plaintiff’s  solicitor,  and  there- 
fore payment  to  him  cannot  be  a ground  for  excusing  pay- 
ment into  court. 

Application  refused. 


McKay  y.  Reed. 

Form  of  mortgage  given  under  direction  of  the  court — Practice  as  to  settlement 

thereof. 

In  a suit  by  a vendor  for  specific  performance,  where  the  vendor  is  ordered 
to  execute  a deed,  and  the  vendee  to  execute  a mortgage,  semble , that  it 
would  be  improper  to  insert  a power  of  sale  in  such  mortgage,  nnd  quaere 
if  the  deed  merely  contains  qualified  covenants  whether  the  mortgage 
should  contain  any  others.  Where  a mortgage  has  been  settled  by  a 
master  and  the  party  ordered  to  execute  it  objects  to  its  form,  it  is  not 
a proper  mode  of  raising  such  objections,  to  refuse  to  execute  such 
mortgage,  and  to  execute  a mortgage  differing  from  the  one  settled. 

In  this  case  the  defendant  had  been  ordered  to  execute 
and  deliver  to  the  plaintiff,  or  execute  and  deposit  with  the 
master  at  Hamilton,  a mortgage  to  be  settled  by  the  master. 
A mortgage  had  been  settled,  and  the  defendant  had  executed 
and  deposited  with  the  master  a mortgage  differing  from  the 
one  settled,  and  now  an  application  was  made  for  an  order 
to  commit  the  defendant  for  contempt,  in  support  of  which 
was  read  a certificate  from  the  master  at  Hamilton,  to  the 
effect  that  the  mortgage  deposited  differed  in  several  impor- 
tant particulars  from  the  mortgage  settled  by  him.  Before 
granting  the  order  his  honour  Y.  C.  Spragge  required  to 
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see  both  mortgages,  after  inspection  of  which  he  delivered 
the  following  judgment  on  the  2nd  July,  1864: 

Spragge,  Y.  C. — The  master  certifying  that  the  defen- 
dant had  deposited  a mortgage  in  his  office  executed,  but 
not  the  one  settled  by  him,  but  differing  from  it  in  important 
points,  I sent  for  the  mortgage  deposited  and  compared  it 
with  the  one  settled;  the  latter  contains  a power  of  sale  and 
a very  stringent  one  too  ; I think  it  ought  not  to  contain  any 
power  of  sale.  It  also  contains  absolute  covenants  for  title, 
the  mortgage  being  for  purchase  money,  and  the  deed  from 
the  vendor  containing  qualified  covenants,  the  propriety  of 
this  is  also  questionable,  though  there  is  some  authority  in 
its  favour.  The  two  mortgages  differ  in  these  points.  The 
defendant  has  not  taken  the  proper  course  to  raise  the  ques- 
tion which  is  right.  He  must  obey  the  decree  of  the  court 
and  execute  the  mortgage  settled  by  the  master,  but  as  he 
has  shewn  a willingness  to  execute  such  a mortgage  as  he  is 
advised  is  a proper  one,  I-  think  it  right  not  to  conclude  the 
question  against  him.  The  proper  order  I think  will  be  that  he 
execute  the  mortgage  settled  by  the  master  within  one  month, 
and  that  it  remain  deposited  till  the  1st  October,  in  order 
to  enable  the  defendant  to  raise  the  question  as  to  the  pro- 
priety of  the  mortgage  settled.  If  the  settling  of  the  mort- 
gage be  not  disturbed  by  the  court  in  the  meantime,  the 
mortgage  to  be  delivered  to  the  plaintiff ; if  not  executed  in 
a month,  the  order  for  commitment  to  go. 


Rae  v.  Shaw. 

Final  order  of  foreclosure — Affidavit  in  support. 

Where  the  plaintiff  in  a foreclosure  suit  resides  out  of  the  jurisdiction,  and 
an  application  is  made  for  a final  order  of  foreclosure,  the  affidavit  of  non- 
payment being  m ide  by  an  agent  of  the  plaintiff,  it  must  be  shewn  where 
the  custody  of  the  mortgage  has  been 

This  was  an  application  for  a final  order  of  foreclosure. 
The  plaintiff  was  resident  in  England,  and  the  usual  affidavit 
of  non-payment  was  made  by  an  agent  here  under  power  of 
attorney.  It  did  not  shew  however  who  had  had  the  custody 
of  the  mortgage  deed. 
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Spragge,  Y.  C.— - The  affidavit  of  the  agent  does  not  shew 
where  the  mortgage  has  been  in  the  meantime,  it  may  he  in 
the  hands  of  another  agent  of  the  plaintiff  who  may  have 
received  the  money,  yon  must  shew  where  the  mortgage  has 
been ; if  you  can  produce  an  affidavit  shewing  it  to  have  been 
with  you  the  order  may  go. 


Note. — The  same  point  was  decided  on  the  same  day  in  Sturdey  v. 
Lowrey. 


Dickson  v.  Cook. 

Breach  of  injunction — Costs  of  contempt — Attachment. 

An  attachment  to  commit  a party  for  contempt  will  not  be  granted  merely 
for  non-payment  of  the  costs  of  the  contempt. 

In  this  case  an  injunction  had  been  granted  restraining 
the  defendant  McDonald  from  cutting  timber.  This  injunc- 
tion had  been  disobeyed,  and  an  attachment  had  been 
obtained  against  him ; he  had  moved  to  discharge  the  order 
for, attachment,  which  was  refused;  it  was,  however,  ordered 
that  the  attachment  should  not  be  put  in  force  without  leave 
first  obtained  on  notice.  It  appeared  that  the  defendant 
was  no  longer  in  contempt  except  as  to  the  costs  of  the  con- 
tempt, which  he  had  not  paid,  and  Hoskin  now  moved  for 
leave  to  put  the  attachment  in  force. 

Patterson , contra,  read  an  affidavit  of  the  defendant 
McDonald  shewing  his  inability  to  pay  the  costs ; and  he 
contended  that  the  plaintiff  had  no  right  to  process  of  con- 
tempt merely  for  the  non-payment  of  costs,  as  such  would 
be  in  manifest  contravention  of  the  statute. 

Spragge,  Y.  C. — The  difficulty  which  I felt  at  the  hearing 
of  this  application  remains  with  me.  It  is  true  that  by 
granting  it  I should  only  be  carrying  out  the  manifest 
intention  of  another  judge,  and  it  is  also  true  that  it  was 
competent  to  the  court  to  commit  for  breach  of  the  injunc- 
tion, or  to  fine  the  party  guilty  of  it ; but  if  the  fine  was 
only  another  name  for  costs  or  a money  compensation  to 
the  plaintiff,  I apprehend  it  might  be  open  to  the  same  objec- 
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tion  under  the  act.  Here  the  attachment  was  allowed  to 
stand  until  certain  timber  should  he  removed  and  certain 
costs  paid,  and  it  was  ordered  that  it  should  not  be  put  in 
force  without  the  leave  of  the  court,  such  leave  is  now  asked 
for,  and  the  ground  laid  is  that  the  costs  are  not  paid.  It 
doe3  appear  to  me  that  this  would  be  in  substance,  granting 
process  of  contempt  for  non-payment  of  costs,  and  so  against 
the  spirit,  if  not  the  very  letter,  of  the  13th  section  of  the  act. 
If  the  point  is  doubtful,  (and  I take  it  to  be  so,  inasmuch  as 
at  least  one  other  judge  of  the  court  thinks  that  process  of 
contempt  may  properly  issue  in  such  a case,)  I think  I ought 
to  incline  in  favour  of  the  liberty  of  the  subject.  I refuse 
the  application,  but,  under  the  circumstances,  without  costs. 


McRoberts  v.  Durie. 

Opening  biddings. 

One  lot  of  land  out  of  several  sold  under  order  of  the  court  was  purchased 
for  £79  5s. ; after  the  sale  another  person  came  into  the  office  of  the 
plaintiff’s  solicitor  and  offered  £100  : an  application  by  the  plaintiff 
made  under  the  circumstances  to  substitute  the  latter  person  for  the 
purchaser  refused  with  costs.  The  practice  as  to  opening  biddings  com- 
mented upon. 

In  this  case  several  lots  of  land  had  been  sold  under  the 
direction  of  the  court,  for  between  ,£400  and  £500,  the 
plaintiff’s  claim  amounting  to  about  £1400.  One  of  the 
lots  had  been  sold  to  a purchaser  at  the  sale  for  £79  5s. 
Shortly  after  the  sale  another  person  attended  at  the  office 
of  the  plaintiff’s  solicitor,  and  offered  to  purchase  the  same 
lot  for  £100,  and  the  plaintiff  now  asked  for  an  order  to 
substitute  the  latter  person  for  the  former  as  purchaser. 

Vankoughnet,  C. — I do  not  know  of  such  a practice,  nor 
do  I think  I can  make  one.  I have  no  desire  to  extend  the 
practice  as  to  opening  biddings,  as  I consider  it  a mistake 
and  very  prejudicial.  No  person  would  attend  at  sales 
under  the  direction  of  this  court  if  it  were  known  that  a 
party  might  come  the  next  day  and  by  offering  a few  pounds 
more  obtain  the  property.  I dismiss  the  application  with 
costs. 
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Shinners  v.  Graham. 

Court,  application — Abatement  of  purchase  money. 

An  application  by  a purchaser  in  a suit  for  specific  performance  for  abate- 
ment of  purchase  money  on  the  goround  of  outstanding  dower  should  be 
made  in  court  and  not  in  Chambers. 

This  was  a suit  for  specific  performance,  and  Crichmore , 
for  the  plaintiff,  asked  for  an  order  for  the  abatement  of  the 
purchase  money  on  the  ground  of  outstanding  dower. 

Ward  for  the  defendant. 

Spragge,  Y.  C. — How  is  it  you  apply  in  Chambers  ? What 
you  ask  should,  I think,  have  formed  part  of  the  original 
decree.  In  the  case  of  a purchase  under  the  decree  of  the 
court  an  application  of  this  kind  would  properly  be  made  in 
Chambers,  but  not  in  a suit  for  specific  performance. 

Adjourned  into  court. 


Girdlestone  y.  Gunn. 

Foreclosure  after  abortive  sale. 

Where  a foreclosure  is  asked  after  an  abortive  sale,  the  mortgagor  must  first 
be  allowed  three  months  to  redeem. 

Gr.  M.  Rae  asked  for  a final  order  of  foreclosure  against 
both  defendants.  The  master’s  certificate  shewed  that  the 
sale  had  proved  abortive  for  want  of  bidders.  He  cited 
Andrew  v.  Ward,  before  listen,  Y.  C.,  February  4th,  1864. 

Burton  appeared  for  one  of  the  defendants,  and  consented 
that  the  order  should  go  against  him.  The  other  did  not 
appear. 

Yankoughnet,  C. — The  order  absolute  can  go  at  once 
against  the  defendant  who  consents,  but  I am  afraid  as 
against  the  other  party  only  the  usual  order  can  be  drawn 
up,  giving  him  three  months  to  redeem,  or,  in  default,  fore- 
closure. 


Ordered  accordingly. 
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Bullen  y.  Renwick. 

Payment  out  of  court. 

An  order  for  the  payment  of  money  out  of  court  will  not  be  made  ex  parte , 
the  party  who  has  paid  it  in  must  be  served  with  notice. 

Snelling , for  the  defendant,  for  order  for  payment  out  of 
court  of  the  money  paid  in  by  the  plaintiff,  being  the  mort- 
gage money  of  the  property  in  question  in  the  suit.  It  ap- 
peared that  the  plaintiff  had  duly  executed  a re-conveyance 
as  required  by  the  decree,  and  had  applied  to  the  plaintiff 
for  his  consent  to  the  payment  out  of  court,  which  was  re- 
fused, on  the  grounds  that  no  memorial  had  been  executed, 
and  the  wife  was  no  party  to  the  deed,  both  which  objections 
he  considered  untenable. 

Vankoughnet,  C. — I cannot  grant  you  the  order  ex  parte, 
you  may,  however,  serve  short  notice  for  to-morrow. 


Sprague  y.  Henderson. 

Time  for  service — Sunday. 

Service  of  a paper  effected  after  the  hour  of  four  o’clock,  by  putting  it  un- 
der the  door  of  a solicitor’s  office,  is  not  a good  service  for  that  day,  un- 
less it  be  shewn  that  the  paper  came  to  the  hands  of  the  solicitor  or  his 
clerk  on  that  day,  during  such  the  hours  as  which  the  one  or  the  other 
might  be  served  personally.  When  Sunday  is  an  intermediate  day  it  is 
reckoned  in  the  computation  of  the  time  for  service  of  papers. 

Rodgin  moved  to  quash  a master’s  certificate  under  the 
following  circumstances.  Notice  had  been  served  at  the 
office  of  McDonald  & Howard,  at  5,30  p.  m.  on  a Saturday, 
of  a cross-examination  to  take  place  on  the  following  Tues- 
day before  a master.  The  master  decided  that  the  intervening 
Sunday  was  not  to  be  computed,  and  that  therefore  the  soli- 
citor had  not  received  the  forty-eight  hours’  notice  required 
by  the  general  orders,  and  (the  party  not  attending)  had  cer- 
tified that  the  notice  was  insufficient.  This  certificate  was  now 
sought  to  be  quashed.  In  support  of  the  proposition  that 
Sunday  was  to  be  reckoned , Mr.  Hodgin  cited  Order  V., 
sec.  3;  Order  XL.,  sec  9 ; Brewster  v.  Thorpe,  (11  Jur.  6 ;) 
McIntosh  Vo  G.  W.  R.  Co.,  (1  Hare  328;)  In  re  North 
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Wheal  Exmouth  Mining  Co.,  (8  Jurist  N.  S.  1168  ;)  and  as 
to  the  service  being  good  as  of  Saturday  Newland,  Ch.  Pr., 
43;  Rayner  v.  Hodges,  (1  Dowl.  N.  S-  863;)  Burdett  v. 
Lewis,  (T  C.  B.  N.  S.  791;)  Grant  v.  McKenzie,  (1  Ex.  12 ;) 
Chitty  Arch.  (11  Ed.)  164. 

Howard  contra. 

Yankoughnet,  C.,  held  that  Sunday,  when  an  intermedi- 
ate day,  was  to  be  computed  equally,  whether  the  notice  re- 
quired was  forty-eight  hours,  or  two  clear  days.  As  to  the 
service  on  the  Saturday  being  good  as  of  that  day,  after 
remarking  that  he  thought  it  unreasonable  to  expect  a solici- 
tor or  his  clerk  to  remain  in  his  office  till  5.30  p.  m.,  for  the 
purpose  of  receiving  papers ; after  taking  time  to  look 
into  the  authorities  cited,  his  lordship  stated  he  was 
of  opinion  that  leaving  a paper  for  service  at  a solicitor’s 
office  after  four  o’clock,  p.  m.,  is  not  good  service  for 
that  day,  unless  it  can  be  shewn  that  it  came  to  the 
hands  of  the  solicitor  or  his  clerk  on  that  day  during 
such  hours  as  the  one  or  the  other  might  be  served 
personally.” 

Motion  refused  with  costs. 


Winters  y.  Kingston  Permanent  Building  Society. 

Leave  to  re-hear  after  six  months  from  decree . 

This  court  will,  by  analogy  to  cases  of  appeal,  in  a proper  case  grant  leavg 
upon  terms  to  re-hear  a cause,  though  the  usual  time  therefor  has 
elapsed. 

B.  Sullivan , on  behalf  of  the  society,  moved  for  leave  to 
set  down  the  cause  for  re-hearing  after  six  months  from  the 
date  of  the  decree,  and  for  a stay  of  proceedings  under  the 
decree,  the  society  being  ordered  to  pay  over  money. 

S.  H.  Blake , contra,  for  the  plaintiff,  cited  Herring  v. 
Clobery,  (12  Sim.  410,)  Waldo  v.  Caley,  (16  Yes.  214, 
215,)  Archer  v.  Hudson,  (8  Beav.  321,)  as  to  the  staying  of 
proceedings,  i.e .,  the  payment  of  the  money  and  costs  decreed. 
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Foster , for  other  defendants,  contended  that  if  the  plaintiff 
was  entitled  to  costs  that  they  were  also. 

Spragge,  V.  C.,  remarked  that  the  Appeal  Act  had 
altered  the  practice  with  regard  to  appeals,  and  that  the 
court  must  act  on  the  same  principle  with  regard  to 
re-hearings,  in  obedience  to  the  spirit  of  the  act  in  cases 
analagous  to  those  with  which  the  statute  deals,  and  his 
honour,  after  taking  time  to  look  into  the  cases  cited, 
stated  that  he  had  no  doubt  it  was  the  bond  fide  inten- 
tion of  the  building  society  to  re-hear ; the  cause  was  not 
set  down  through  the  mistake  of  the  young  gentleman 
acting  for  their  solicitor ; I think  it  should  now  be  allowed  to 
be  set  down  upon  terms.  The  sum  to  be  paid  to  the  plaintiff 
was  to  be  invested  for  the  benefit  of  infants  in  bank  stock, 
which,  it  is  said,  and  not  denied,  yields  eight  per  cent,  per 
annum,  the  difference  between  the  interest  allowed  in  court, 
and  the  above  for  three  months  from  this  time  should  be 
paid  into  court ; also  the  costs. 


In  re  Miller,  an  alleged  Lunatic. 

Before  granting  an  order  declaring  a person  a lunatic,  he  must  be  served 
with  notice  of  the  application,  and  any  counsel,  or  other  person  he  may 
desire  to  see  in  relation  to  the  matter,  must  be  allowed  access  to  him. 

Ferguson  applied  for  an  order  to  declare  a person  a 
lunatic,  and  to  appoint  a committee  of  his  person  and  estate. 
He  read  a number  of  affidavits  from  relatives  and  medical 
men,  tending  to  shew  the  state  of  mind  of  the  alleged 
lunatic,  but  who  it  appeared  had  received  no  notice  of  the 
application. 

Spragge,  V.  C. — The  affidavits  are  very  strong,  and  leave 
no  reasonable  doubt  as  to  the  alleged  lunatic  being  of 
unsound  mind;  but  he  ought  to  have  notice,  and  any 
persons,  counsel  or  others,  whom  he  may  desire  to  see  in 
reference  to  this  application  must  have  free  access  to  him. 
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Coulson  y.  Sheehey. 

In  a suit  for  sale  of  mortgaged  property,  an  incumbrancer  had  proved  a 
claim  against  the  property,  the  plaintiff,  (the  mortgagee,)  who  had  been 
paid  in  full  having  died,  held , on  an  application  by  such  subsequent 
incumbrancer  for  the  usual  order  for  redemption  and  foreclosure  after  an 
abortive  sale,  that  it  was  unnecessary  to  revive  the  suit. 

S.  H.  Blake , on  behalf  of  Street,  a subsequent  incum- 
brancer, asked  for  the  usual  order  for  redemption  or  fore- 
closure after  an  abortive  sale.  It  appeared  that  the  plaintiff 
had  been  paid  in  full,  and  had  died,  and 

Sampson,  contra,  who  had  been  formerly  the  plaintiff’s 
solicitor,  submitted  that  a revivor  was  necessary. 

S.  H.  Blake,  in  reply,  cited  White  on  Revivor  and 
Supplement,  77 ; Jones  v.  Williams,  1 C.  P.  Cooper,  488. 

Spragge,  Y.  C.,  decided,  on  the  authority  of  the  case 
cited,  that  as  the  plaintiff  had  no  interest,  it  was  not  neces- 
sary to  revive,  and  that  the  order  might  go  as  asked. 


Boulton  v.  McNaughton. 

Order  pro  confesso  ex  parte:- — Costs. 

The  six  months  after  service  of  the  bill,  within  which  an  order  pro  confesso 
may  be  obtained  ex  parte , are  six  calendar  months.  Where  separate 
affidavits  of  service  of  bill  are  made  by  one  person,  the  costs  of  one  only 
should  be  allowed. 

This  was  an  application  for  an  order  pro  confesso  against 
four  defendants,  who  had  been  served  on  the  22nd,  23rd, 
24th  and  28th  December,  1863,  respectively.  Four  separate 
affidavits  of  service  had  been  sworn  to  by  the  same  bailiff. 

Spragge,  Y.  C. — Take  the  order.  There  was  no  necessity 
for  four  affidavits  of  service ; the  costs  of  one  only  should  be 
taxed. 
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Annis  v.  Wilson. 

Final  order  for  foreclosure. 

Where  co-mortgagees  are  made  co-plaintiffs  in  a foreclosure  suit,  the  affida- 
vit as  to  non-payment,  on  which  to  obtain  a final  order  of  foreclosure, 
should  be  made  by  all  of  them. 

Stephens  for  final  order  of  foreclosure.  It  appeared  that 
there  were  two  plaintiffs,  executors  of  the  mortgagee,  and 
the  affidavit  as  to  non-payment  had  been  made  by  only  one 
of  them. 

Spragge,  Y.  C.,  directed  an  affidavit  of  non-payment  of 
the  other  plaintiff  to  be  produced,  saying  that  such  was 
always  required,  as  either  of  the  plaintiffs  might  have 
received  the  money.  On  production  of  the  affidavit  the  order 
to  go. 


Harper  v.  Harper. 

Death  of  guardian  ad  litem. 

Where  a guardian  ad  litem  dies  a new  one  may  be  appointed  without  notice. 

D.  Boulton  moved  ex  parte  for  an  order  to  appoint  anew 
guardian  ad  litem , the  former  one  having  died. 

Spragge,  Y.  C. — Where  a guardian  ad  litem  dies  I be- 
lieve a new  one  may  be  appointed  without  notice.  Take  the 
order. 


Cameron  v.  Yan  Every. 

Motion  to  dismiss  for  want  of  prosecution. 

A motion  by  the  plaintiff  for  leave  to  amend  having  been  refused,  the 
plaintiff  had  moved  to  discharge  the  order  refusing  leave  to  amend,  held 
that  a motion  to  dismiss,  pending  the  motion  to  discharge  the  order,  was 
irregular. 

It  appeared  that  the  plaintiff  had  moved  for  leave  to 
amend  his  bill ; that  the  motion  had  been  refused  by  his 
lordship  the  Chancellor,  and  that  a motion  to  discharge 
his  lordship’s  order  was  now  pending,  and  a motion  was 
now  made  to  dismiss  for  want  of  prosecution. 
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Cameron , contra. 

Vankoughnet,  C. — I will  not  dismiss  the  bill  pending  a 
motion  to  discharge  my  order,  as  it  may  be  that  the  order 
is  wrong. 

Motion  refused. 


Harvie  v.  Ferguson. 

Motion  to  dismiss  for  want  of  prosecution — Costs  of  prior  motion. 

A motion  to  dismiss  for  want  of  prosecution  had  been  refused  with  costs. 

Held  that  another  motion  to  dismiss  could  not  be  made  till  the  costs  of 

the  prior  one  were  paid,  though  it  appeared  that  the  plaintiff’s  solicitor 

had  not  taken  out  his  certificate. 

Kennedy  moved  to  dismiss  the  plaintiff’s  bill  for  want  of 
prosecution. 

8.  H.  Blake , contra,  objected  that  the  costs  of  a prior 
motion  to  dismiss,  which  had  been  refused  with  costs,  had  not 
been  paid,  as  settled  by  the  order  made  on  the  motion. 

Kennedy , in  reply,  stated  that  the  plaintiff’s  solicitor  had 
not  taken  out  his  certificate  in  the  Court  of  Chancery,  and 
that  it  would  not  therefore  be  safe  to  pay  the  costs  to  him; 
and  further  that  the  costs  on  the  same  ground  had  been 
wrongly  taxed,  as,  the  solicitor  not  having  taken  out  his  cer- 
tificates, the  plaintiff  could  not  be  entitled  to  any  thing  except 
disbursements. 

Vankoughnet,  C.— You  should  have  paid  the  costs  to 
the  plaintiff  himself ; as  to  the  amount  of  the  costs,  I cannot 
go  behind  the  order,  and  am  afraid  therefore  that  I must 
refuse  the  motion,  although  I am  very  relunctant  to  keep  a 
bill  on  the  files  which  has  been  there  since  1861.  It  has 
always  been  held  that  before  an  application  is  made  the  costs 
of  a former  one  as  to  the  same  matter  should  be  first  paid. 

Order  refused  with  costs. 
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Commercial  Bank  v.  Elwood. 

Costs — Set-off. 

The  practice  at  common  law  with  respect  to  the  set-off  of  one  defendant’s  costs 
against  those  of  another,  for  the  benefit  of  the  plaintiff,  does  not  prevail 
here.  Nor  can  a plaintiff  set-off  costs  payable  by  one  defendant  against 
that  defendant’s  share  of  the  joint  costs  of  defence  in  the  same  suit,  all 
defendants  being  represented  by  the  same  solicitor. 

A bill  was  filed  against  Elwood  and  another,  to  which 
Elwood  alone  demurred,  and  his  demurrer  was  overruled 
with  costs.  Afterwards  the  bill  was  amended  by  adding  two 
other  defendants.  The  bill  having  been  eventually  dismissed 
for  want  of  prosecution,  it  was  now  sought  by  plaintiffs  to 
set-off  the  costs  of  the  demurrer  against  Elwood’s  portion  of 
the  joint  costs  of  defence.  All  the  defendants  appeared  by 
the  same  solicitor.  The  master  refused  to  set-off  those  costs 
as  asked  by  plaintiffs,  and  the  matter  was  referred  to 
Chambers  by  consent. 

Foster , on  behalf  of  the  plaintiffs,  contended  that  the 
general  rules  applicable  in  ordinary  cases  of  set-off  are  not 
to  be  strictly  followed  where  the  question  arises  as  to  costs 
in  the  course  of  a suit ; but  that  the  court  will  act  under  its 
general  jurisdiction  over  its  own  suitors. — Mitchell  v.  Old- 
field, (4  Term  Rep.  123.)  The  decisions  at  common  law  are 
under  the  equitable  jurisdiction  of  the  common  law  courts, 
and  are  clearly  in  favour  of  the  plaintiffs. — Schoole  v.  Noble, 
(1  H.  Bl.  23,)  Norman  v.  Climenson,  (4  M.  & G.  243,) 
Starling  v.  Cozens,  (3  Dowl.  782,)  Redway  v.  Webber,  (32 
L.  J.  C.  P.  84.)  Costs  of  defence  are  divisible  though  the 
parties  appear  by  the  same  solicitor. — Ridgway  v.  Webber,  (7 
L.  T.  N.  S.  385,)  Griffiths  v.  Kynaston,  (2  Tyr.  757,)  Grif- 
fiths v.  Jones,  (2  C.  M.  & R.  333.)  The  lien  of  the  solicitor 
is  only  on  the  balance  of  costs  after  the  equities  between  the 
parties  are  arranged. — Taylor  v.  Popham,  (15  Yes.  72,  per 
Lord  Eldon,)  Jenner  v.  Morris,  (11  W.  R.  943,)  Hannon  v. 
Hannon,  and  Wilson  v.  Switzer,  (ante,  page  160,)  are  dis- 
tinguishable. 

Snelling , contra,  cited  Holworthy  v.  Mortlock,  (1  Cox 
202,)  Smee  v.  Baines,  (7  Jur.  N.  S.  902.) 
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Vankoughnet,  C. — I can  find  no  practice  in  equity  simi- 
lar to  that  established  by  the  rule  of  court  now  in  force  at 
common  law,  for  the  set-off  of  one  defendant’s  costs  against 
those  of  another,  for  the  benefit  of  the  plaintiff.  It  does  not 
seem  to  me  to  be  equitable  that  such  a practice  should  be 
adopted,  and  not  finding  any  authority  for  it  in  this  court,  I 
do  not  introduce  it.  The  cases  of  Wright  v.  Chard,  (4  Drew. 
702,)  and  Jenner  v.  Morris,  (11  W.  R.  943,)  go  to  shew  that 
no  such  practice  prevails  here.  In  the  present  case  one  of 
the  defendants  demurs,  the  demurrer  is  overruled  with  costs  ; 
the  co-defendant  had  nothing  to  do  with  this  demurrer,  but 
afterwards  he  and  the  other  defendant  answered,  and  eventu- 
ally the  plaintiffs’  bill  is  dismissed  as  against  them  with  costs  ; 
against  this  joint  bill  of  costs  the  plaintiffs  seek  to  set-off  the 
costs  awarded  to  them  against  the  defendant  who  demurred. 
If  this  be  done,  the  other  defendant,  who  had  nothing  to  do 
with  the  incurring  of  these  costs,  will  owe  his  solicitor  just 
so  much  more,  and  cannot,  in  this  suit,  at  all  events,  recover 
that  amount  from  his  co-defendant,  against  whom,  on  the 
other  hand,  the  plaintiff  can  proceed  in  this  suit  by  execution 
for  his  costs.  In  many  cases  it  would  be  not  only  most  un- 
just, but  might  be  impossible  to  apply  the  rule  at  law  where 
there  are  so  many  diverse  interests  and  rights  brought 
together,  as  is  frequently  necessary  in  a suit  in  this  court. 

Motion  refused,  with  costs. 


Crooks  v.  Street. 

Lien  of  attorney. 

A deed  ordered  to  be  executed  under  a decree  of  the  court  was  sent  by  the 
solicitor  of  the  vendor,  after  being  executed  by  him,  to  the  defendants 
for  the  purpose  of  being  executed  by  them ; which  they  accordingly  did 
in  the  presence  of  an  attorney  employed  by  them  for  that  purpose  : held , 
that  such  attorney  was  not  entitled  to  a lien  upon  the  conveyance  so 
executed  for  any  amount  beyond  his  disbursements,  and  for  preparing 
the  affidavit  of  execution. 

The  purchase  money  of  lands  sold  under  the  decree  having 
been  duly  paid  into  court,  the  master  settled  and  approved 
of  a deed  of  conveyance  to  the  purchaser,  which  was  there- 
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upon  delivered  to  the  solicitor  of  the  vendor  to  be  executed. 
The  granting  parties  to  the  deed  consisted  of  the  vendor  (one 
of  the  plaintiffs)  and  several  of  the  defendants.  After  the 
deed  had  been  executed  by  the  vendor,  his  solicitor  sent  it 
to  the  defendants  for  execution,  and  they  executed  it  accord- 
ingly, having  employed  Mr.  Smart,  an  attorney,  to  attend 
to  and  witness  the  execution  thereof  by  them.  After  the 
deed  had  been  executed  it  w~as  given  by  the  defendants  to 
Mr.  Smart,  to  be  delivered  to  the  vendor’s  solicitor,  but  Mr. 
Smart  retained  the  deed,  claiming  a lien  thereon  for 
£1  5s.  9d.,  the  amount  of  his  costs  and  charges  in  attending 
to  its  execution,  and  he  refused  to  deliver  it,  notwithstanding 
the  vendor’s  solicitor  tendered  him  £1  5s.,  a sum  which  Mr. 
Smart  admitted  was  sufficient  to  cover  his  disbursements  in 
the  matter. 

The  vendor  presented  a petition,  praying  that  Mr.  Smart 
might  be  ordered  to  deliver  up  the  deed  forthwith  to 
petitioner,  and  to  pay  the  costs  of  the  application. 

Morphy,  for  petitioner,  cited  Stokes  on  Liens,  (20, 
21,  59,  78,  and  81,)  Pelly  v.  Wathen,  (7  Hare,  351,) 
Exparte  Hudson,  (2  Deac.  k Ch.  507,)  Turner  v.  Letts,  (20 
Beav.  185,)  Baker  v.  Henderson,  (4  Sim.  27,)  Calvert  on 
Parties,  60,  note. 

Moss , for  Smart. 

Yankoughnet,  C. — I do  not  think  that  Mr.  Smart  is 
entitled  to  any  lien  beyond  his  disbursements,  and  perhaps 
the  affidavit  to  the  memorial,  and  fifteen  shillings  will  cover 
all  that,  according  to  his  own  affidavit.  He  was  acting  for 
the  defendants,  and  could  not  claim  any  lien  on  the  plaintiffs’ 
deed,  which  he  must  deliver  up,  paying  the  costs  of  this  ap- 
plication, less  the  fifteen  shillings  so  allowed  to  him. 
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In  re  Fairbanks,  a Solicitor. 

Taxation  of  costs  at  instance  of  client. 

Where  a solicitor  had  been  employed  to  conduct  a suit,  and  otherwise  ren- 
dered professional  services  for  the  client,  ard  without  furnishing  a bill  of 
costs,  a demand  was  made  for  <£45,  which  was  compromised  by  the 
client  giving  his  promissory  note  for  £40,  which  note  was  renewed  and 
ultimately  paid,  a motion  by  the  client,  after  a lapse  of  eleven  months, 
for  an  order  directing  the  solicitor  to  furnish  a bill  of  costs,  and  to  refer 
the  same  for  taxation,  was  refused  with  costs. 

This  was  an  application  by  Foster  for  an  order  to  compel 
Mr.  Fairbanks  to  furnish  a bill  of  costs  and  charges,  and  to 
refer  the  same  for  taxation  under  the  circumstances  stated 
in  the  head  note  and  judgment,  citing  In  re  Barrow,  17 
Beav.  560. 

Fitzgerald , contra. 

Vankoughnet  C. — In  this  case  the  petitioner  swears  that 
no  bill  of  costs  was  ever  delivered  to  him  for  work  done  by 
the  solicitor ; that  he  was  not  aware  that  he  was  entitled  to 
receive  such  a bill ; that  the  solicitor  had  conducted  a fore- 
closure suit  for  him,  and  that  he  asked  him  at  its  termina- 
tion what  he  owed  him,  when  the  solicitor  demanded  from 
him  £45 ; that  he  offered  and  gave  his  note  for  £40,  which 
was  accepted  in  payment ; that  this  note  was  renewed  and 
finally  paid,  In  answer,  the  solicitor  and  his  clerk  swear 
that  besides  the  costs  of  the  foreclosure  suit,  the  solicitor 
did  other  work  for  the  petitioner,  who  had  been  frequently 
in  the  habit  of  consulting  him  professionally,  and  that  this 
note  was  made  in  discharge  of  all  services  rendered  him. 
This  allegation  is  not  answered  by  the  petitioner.  No 
specific  overcharges  in  the  costs  of  the  foreclosure  suit  are 
pointed  out.  It  could  very  easily  have  been  ascertained 
from  the  proceedings  in  court  what  the  charges  ought  to 
have  been,  and  the  petitioner  might,  if  he  could,  have 
denied  that  services  were  rendered  to  him  otherwise  than  in 
that  suit.  In  re  Barrow,  the  Master  of  the  Bolls,  who 
appears  to  have  had  more  experience  in  such  matters  than 
any  other  judge,  says,  <e  I certainly  have  shown  no  disposi- 
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tion  to  open  a settled  account,  or  to  refer  to  taxation  the 
bill  of  a solicitor  once  paid.  I have  thought  that  the  doctrine 
of  pressure  ought  not  to  be  extended,  and  that  without  it 
mere  overcharges,  even  though  gross,  which  the  client  might 
have  detected  before  payment,  should  not  induce  the  court 
to  take  this . course,  and  above  all,  I have  considered  it 
incumbent  on  the  petitioner  to  come  speedily.”  Here  there 
was  no  pressure — no  gross  overcharges  are  shown.  The 
solicitor  says,  “ Give  me  <£45  for  all  the  work  I have  done 
for  you.”  The  client  proposes  to  give  his  note  for  £40, 
which  is  accepted,  and  now,  more  than  eleven  months  after 
this  transaction,  he  comes  to  the  court  and  asks  for  a bill  of 
charges.  I think  he  is  not  entitled  to  it.  It  does  not 
appear  that  he  is  an  illiterate  or  ignorant  man,  and  one  can 
hardly  believe  that  he  did  not  know  he  was  entitled  to  a bill 
of  items,  or  an  account.  I do  not  approve  of  this  mode  of 
settling  accounts.  It  is  much  more  satisfactory  that  the 
solicitor  should  prepare  and  deliver  his  bill,  but  if  the  client, 
satisfied  with  his  solicitor’s  services,  chooses,  instead  of 
demanding  this,  to  pay  him  a round  sum  in  full  of  all 
demands,  he  must  make  out  a case  of  fraud  in  the  solicitor  so 
as  to  induce  the  court  to  interfere.  No  one  is  more  disposed 
than  I am  to  protect  a client  from  imposition,  but  a solicitor 
is  not  presumed  to  be  wrong,  and  to  be  hunted  down,  merely 
because  as  such  he  holds  a position  which  may  sometimes  be 
abused. 


Application  refused  with  costs. 


Hodkinson  v.  French. 

Delivery  of  possession  after  final  order. 

On  an  application  against  a mortgagor  to  deliver  possession  of  the  mort- 
gaged premises  after  a final  order  for  foreclosure,  it  must  be  shewn  that 
the  mortgagor  is  actually  in  possession. 

This  was  an  application  on  notice  for  the  usual  order  for 
the  delivery  up  of  mortgaged  property  after  final  order  for 
foreclosure  against  the  mortgagor.  No  affidavit  was  filed, 
however,  to  show  that  the  mortgagor  was  in  possession. 
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Spragge,  Y.  C. — You  must  show  that  the  mortgagor  is 
in  possession,  and  may  produce  a further  affidavit  for  that 
purpose. 


In  re  Daniell,  A Solicitor,  &c. 

Taxation  of  a solicitor’s  bill  of  costs. 

The  common  order  to  tax  a solicitor’s  bill  of  costs  may  be  obtained  by  a 
client  on  proecipe,  it  is  not  necessary  to  apply  to  a judge  in  Chambers  for  it. 

This  was  an  application  on  behalf  of  Beddome,  a client, 
for  the  usual  order  for  the  taxation  of  his  solicitor’s  bills  of 
costs. 

Spragge,  Y.  G. — The  common  order  may  be  had  by  the 
client  on  proecipe. 

Order  refused. 


Weir  v.  Matheson. 

Examination  of  party — Application  to  commit. 

An  application  for  an  order  that  a party  to  a suit  do  submit  to  be  examined 
at  his  own  expense,  or  in  default  be  committed,  will  not  be  granted  ex 
parte , notice  must  be  served.  The  right  to  examine  a party  to  the  cause 
is  not  affected  by  No.  ii.  of  the  Orders  of  10th  January,  1863. 

The  plaintiff  had  been  served  with  a subpoena,  requiring 
him  to  attend  before  a master  to  be  examined,  which  he  had 
not  complied  with,  and  now  McLennan , on  behalf  of  the 
defendants,  moved  ex  parte  for  an  order  that  the  plaintiff 
do  submit  to  be  examined  at  his  own  expense,  or  be  com- 
mitted, citing  Order  xxii.,  secs.  1,  5,  and  7.  He  read  a 
certificate  from  the  master,  shewing  the  plaintiff’s  default. 

Spragge,  V.  C.,  declined  to  grant  such  an  order  ex  parte, 
and  directed  notice  to  be  served. 

Subsequently  notice  having  been  served  as  directed, 
McLennan  renewed  the  application. 

Cattanach , contra,  cited  Order  ii.  of  10th  January,  1863, 
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and  Barton  v.  Lewis,  referred  to  at  pages  99  and  133, 
Taylor’s  Orders. 

Spragge,  Y.  C. — I think  the  general  order  xxii.  remains 
in  force,  and  that  the  right  to  examine  is  not  affected  by  the 
Order  of  10th  January,  1863.  Order  to  go  for  plaintiff  to 
attend  at  his  own  expense,  and  be  examined,  and  to  pay  costs 
of  application. 


Powers  v.  Merriman. 

Final  order  for  foreclosure. 

On  an  application  for  a final  order  for  foreclosure,  where  the  affidavit  of 
non-payment  of  the  mortgage  money  is  made  by  an  agent  of  the  plaintiff, 
it  should  state  that  he  is  authorised  to  receive  the  money. 

Hamilton , for  a final  order  for  foreclosure.  The  usual 
affidavit  as  to  non-payment  was  made  by  an  agent  of  the 
plaintiff,  which  showed  that  he  was  authorised  to  bring  the 
suit,  and  to  act  as  the  agent  of  the  plaintiff  therein,  and 
also  that  the  agent  had  had  the  custody  of  the  mortgage 
deed  throughout,  but  it  did  not  state  that  the  agent  was  au- 
thorised to  receive  the  mortgage  money. 

Vankoughnet,  C. — The  affidavit  does  not  show  that  the 
agent  is  authorised  to  receive  the  money.  If  he  has  no  such 
authority  a payment  to  him  would  not  discharge  the  mort- 
gagor if  the  agent  misapplied  the  funds,  and  did  not  pay 
them  to  the  mortgagee. 

Order  refused. 

Note. — A similar  decision  was  given  a few  days  subsequently  by  his 
Honor  Vice-Chancellor  Spragge,  in  Mitchell  v.  Livingston. 


McKerchie  y.  Montgomery. 

Subpoena  to  examine  witness  residing  in  Lower  Canada. 

The  court  has  authority  to  grant  an  order  for  a subpoena  to  issue  to  Lower 
Canada,  though  the  evidence  of  the  proposed  witness  is  not  intended  to  be 
used  at  the  hearing  of  the  cause. 

This  was  an  application  for  an  order  for  a subpoena  ad  test 
against  a witness  resident  in  Montreal,  to  attend  and  be 


226 


CHAMBERS  REPORTS. 


examined  before  a deputy  master  in  Upper  Canada,  the  evi- 
dence to  be  taken  not  with  a view  of  being  used  at  the  hearing. 
Con.  Stat.  Can.  chap.  79,  sec.  4 ; order  of  6th  April,  1857,  and 
Order  xl.,  sec.  7,  Taylor’s  Orders,  page  138,  were  cited. 

Spragge,  Y.  C.-— I think  this  case  within  general  order 
40,  sec.  7,  and  the  provincial  statute  above  referred  to,  and 
the  affidavits  and  depositions  shew  it  to  be  a proper  case  for 
the  order  asked  for. 

Order  to  go. 


In  re  Lash,  a Trustee. 

Appointment  of  new  trustee. 

An  application  by  petition  (without  suit)  for  the  appointment  of  a new 
trustee  under  Imperial  Act,  13  and  14  Vie.,  ch.  60,  should  be  made  in 
court,  and  not  in  chambers. 

This  was  an  ex  parte  application  by  Howard , on  petition 
of  the  Bank  of  British  North  America,  for  the  appointment 
of  a new  trustee  in  place  of  William  Lash.  It  appeared 
that  a conveyance  had  been  made  by  one  Read  to  William 
Lash,  as  trustee  for  the  Bank,  and  that  Lash  had  since  died, 
leaving  several  children,  one  of  whom,  the  eldest  son,  was 
resident  in  the  Island  of  Java.  The  bank,  had  found  a 
purchaser  for  the  property,  but  could  not  convey  it  without 
the  concurrence  of  the  heir  of  the  trustee,  in  Java,  to  obtain 
which  would  cause  great  delay,  and  probably  prevent  the 
proposed  sale. 

The  following  authorities  were  referred  to,  in  support  of 
the  application : Imperial  Act,  13  and  14  Vic.,  ch.  60,  secs. 
9,  38,  40 ; Consol.  Stat.  U.  C.,  ch.  12,  sec.  26,  sub-sec.  10  ; 
In  re  Willan,  (9  W.  R.  689,)  In  re  Tweedy,  (9  W.  R.  398,) 
In  re  Ryan’s  settlement,  (9  W.  R.  137.) 

Spragge,  V.  C. — That  which  is  sought  is  in  effect  a 
decree  appointing  a new  trustee,  and  for  which  a bill  has 
been  necessary,  the  application  should  therefore  be  made 
to  the  court ; the  case  of  partition  upon  petition  is  analagous. 
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The  Imperial  Statute,  I incline  to  think,  applies,  but  that 
question  will  be  open  upon  the  application  to  the  court.  I 
think  Read,  the  author  of  the  trust,  should  be  served  with 
the  petition.  It  will  be  for  the  court  to  say  whether  it  will 
dispense  with  service  upon  the  heir  of  the  trustee. 

Note. — The  application  was  afterwards  made  in  court  by  Proudfoot , 
when  the  court  dispensed  with  service  on  both  Read  and  the  heir  of  the 
trustee,  and  granted  the  order  as  asked. 


The  Western  Assurance  Co.  v.  Capreol. 

Final  order  for  sale. 

On  an  application  by  a company  for  a final  order  for  the  sale  of  mortgaged 
property,  the  affidavit  of  the  officer  of  the  company  as  to  non-pay- 
ment should  shew  that  he  is  the  proper  officer  to  receive  the  mortgage 
money. 

This  was  an  application  for  a final  order  for  the  sale  of 
mortgaged  property,  the  affidavit  of  non-payment  of  the 
money  found  due,  made  by  the  secretary  of  the  company, 
did  not  shew  that  he  was  the  proper  officer  to  receive  the 
money,  and 

Spragge,  V.  C.,  required  a further  affidavit  to  be  made 
shewing  that  fact,  on  production  of  which  the  order  was 
allowed  to  go. 


Moffatt  v.  White. 

Delivery  of  possession  after  final  order — Ejectment  suit  pending — Election. 

The  fact  that  an  ejectment  suit  has  been  brought  by  the  mortgagee,  and  is 
pending,  is  no  bar  to  obtaining  the  usual  order  for  possession  after 
final  order  for  foreclosure,  but  in  such  case  the  order  will  be  granted 
only  on  the  terms  of  discontinuing  the  action  at  law,  and  paying 
the  costs  of  it.  A delay  of  two  years  after  the  final  order  for  foreclosure 
is  no  bar  to  obtaining  the  usual  order  for  possession. 

This  was  a mortgage  suit  in  which  the  defendant  Grim- 
shaw,  a subsequent  mortgagee,  had  redeemed  the  plaintiff, 
and  carried  on  the  suit  for  his  own  benefit,  and  obtained  a 
final  order  against  White,  the  mortgagor. 
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The  final  order  had  been  obtained  about  two  years 
previously,  and  now  Crickmore  moved  on  behalf  of  Grim- 
sbaw  for  the  usual  order  for  delivery  of  possession,  under 
Order  xxxii.,  sec.  1. 

Hector  Cameron,  contra,  alleged  that  an  ejectment  suit 
had  been  commenced  by  Grimshaw  against  the  defendant, 
which  was  now  pending,  and  he  contended  that  having 
chosen  his  forum,  the  plaintiff  had  no  right  to  come  to  this 
court,  and  that  the  great  delay  which  had  taken  place 
debarred  the  applicant  from  this  remedy. 

C.  S.  Patterson , in  reply,  cited  Evans  v.  Bremridge,  (2  Jur. 
N.  S.  811,)  to  show  that  the  pendency  of  an  issue  at  law  did 
not  affect  the  jurisdiction  of  this  court. 

Spragge,  Y.  C.,  at  the  conclusion  of  the  argument,  said 
that  he  thought  there  was  nothing  in  the  claim  of  tenancy 
set  up  by  the  defendant,  either  under  the  provision  for  entry 
contained  in  the  mortgage,  or  the  common  law  order  for  the 
re-delivery  of  possession,  and  that  he  would  have  felt  no 
difficulty  in  ordering  delivery  of  possession  if  the  plaintiff 
had  not  taken  proceedings  at  law  for  the  recovery  of  such 
possession.  His  Honor  desired  to  consider  that  point,  the 
plaintiff  submitting  to  such  order  as  to  the  proceedings  at 
law  as  the  learned  judge  might  see  fit  to  make.  Subsequently 
his  Honor  stated  that  if  the  proceedings  in  this  court  were  by 
bill  for  some  cause  of  suit  in  which  this  court  and  the  com- 
mon law  courts  had  concurrent  jurisdiction,  the  plaintiff 
would  merely  be  put  to  his  election ; the  question  is,  whether 
a like  rule  should  prevail  when  the  application  to  this  court 
is  summary  under  the  general  orders ; would  it  in  such  a 
case  be  an  answer  that  he  had  chosen  his  forum,  when  it 
would  not  be  an  answer  if  the  proceedings  were  by  bill. 
His  Honor  thought  the  analogy  was  in  favour  of  putting  the 
party  to  his  election,  and  if  he  were  willing  to  discontinue 
his  proceedings  at  law,  and  pay  the  defendant’s  costs,  he 
thought  he  might  properly  have  his  order  in  this  court. 
The  discontinuing  of  the  action  and  the  payment  of  costs 
should  be  preliminary  to  his  having  his  order. 


Note. — This  case  was  afterwards  brought  before  the  full  court  on  appeal, 
when  the  judgment  of  his  Honor  was  affirmed. 
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Harris  y.  Myers. 

Contempt — Non-payment  of  money  ordered — Practice. 

The  court  will  not  detain  a person  in  gaol  merely  for  the  non-payment  of 
money;  but  in  order  to  punish  any  one  who  has  been  guilty  of  a contempt 
of  court,  it  may  imprison  him  for  a stated  period,  allowing  him  to  be 
discharged  if  he  pay  the  costs  of  his  contempt  before  the  expiration  of 
such  period. 

The  court  will  entertain  applications  affecting  the  liberty  of  the  subject 
during  long  vacation 

Poverty  is  no  excuse  for  delay  in  making  an  application  to  the  court,  as  in 
such  case  the  party  can  apply  in  formO.  pauperis. 

Spencer  applied  on  the  1 : September,  1864,  for  an  order 
to  release  the  defendant  from  custody,  and  to  discharge  the 
order  for  his  arrest.  It  appeared  that  an  order  had  been 
made  by  his  Honor  Vice-Chancellor  Esten , directing  the 
defendant  to  pay  certain  past  due  rents  to  the  receiver 
appointed  in  the  cause,  and  also  to  execute  to  such  receiver 
a deed  of  attornment,  to  secure  the  payment  of  accruing 
rents,  or  in  default  that  he  should  be  committed.  The 
defendant  had  disobeyed  this  order,  and  nad  been  committed 
to  gaol,  where  he  had  been  since  the  27th  May,  1864.  It 
was  alleged  that  the  decree  directed  the  defendant  to  pay 
the  past  due  rents,  but  did  not  direct  him  to  execute  any 
deed  of  attornment,  and  counsel  contended  that  the  order 
granted  by  his  Honor  Vice-Chancellor  Esten  was  therefore 
wrong,  it  being  in  reality,  in  respect  to  the  direction  to 
execute  the  deed  of  attornment,  an  order  nisi,  not  founded 
on  any  previous  order,  which  he  contended  was  clearly 
irregular  by  analogy  to  the  ordinary  mode  of  enforcing 
production,  as  to  which  an  order  nisi  was  never  granted 
without  a previous  order  to  produce  being  taken  out  and 
served.  He  contended  that  the  order  was  therefore  good 
only  as  concerned  the  payment  of  the  past  due  rents,  and 
as  to  that,  the  defendant  could  not  be  detained  in  gaol,  as  it 
would  be  contrary  to  the  statute.  He  also  contended  that 
the  defendant  had  a right  to  have  the  deed  of  attornment 
settled  under  the  direction  of  the  court. 

j Rodgins,  contra,  urged  that  the  defendant  had  been 
guilty  of  great  laches  in  moving  against  the  order. 

Spencer , in  reply,  excused  the  delay  on  the  ground  that 
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long  vacation  had  intervened,  and  that  the  defendant  was 
too  poor  to  pay  fees  to  get  his  discharge. 

Vankoughnet,  C.,  said  that  the  intervention  of  long 
vacation  was  no  excuse  for  the  delay,  as  the  court  would 
always  hear  applications  affecting  the  liberty  of  any  one 
during  vacation,  nor  could  the  court  listen  to  the  plea 
of  poverty,  as  the  party  can  in  such  case  come  to  the  court 
in  formd  pauperis.  But  apart  from  any  delay  in  the  matter, 
his  Lordship  declined  to  enter  into  the  merits  of  the  order 
mad^  by  his  Honor  Vice-Chancellor  listen,  as  he  could  not 
review  that  order,  the  proper  course  to  do  so  being  an  appeal 
to  the  full  court.  His  Lordship  then  said  he  would  make  an 
order  discharging  the  defendant  upon  his  executing  the 
deed  of  attornment,  without  keeping  him  any  longer  in  gaol 
for  the  non-payment  of  the  rents,  remarking  that  the  court 
will  not  now  put  or  detain  a person  in  gaol  merely  for  the  non- 
payment of  money,  but  that  where  a person  has  been  guilty 
of  a contempt  which  he  has  cleared  without  paying  the  costs 
of  it,  the  court  may  order  him,  as  a punishment  for  his  con- 
tempt, to  be  imprisoned  for  one,  two,  or  three  months,  or 
longer,  according  to  the  magnitude  of  his  offence,  unless  he, 
before  the  expiration  of  the  time  limited,  pay  the  costs  of 
his  contempt,  upon  which  he  would  be  discharged.  In  this 
case  his  lordship  thought  that  the  defendant  had  been 
punished  enough  already,  and  would  allow  him  to  be  dis- 
charged upon  his  executing  the  deed  of  attornment,  giving 
the  plaintiff  the  same  right  as  if  executed  within  the  time 
appointed,  the  plaintiffs  to  have  their  costs,  to  be  obtained  by 
fi.  fa.  in  the  usual  way. 


Baxter  v.  Finlay* 

Advertisement  for  sale — Puffing. 

Advertisements  for  sales  under  the  direction  of  the  court  should  be  aS 
short  as  possible  ; the  short  style  of  the  cause  and  a short  description  of 
the  property  and  improvements  is  sufficient,  and  no  merely  formal  parts, 
such  as  convey  no  information  to  intending  purchasers,  should  be  inserted 
therein.  The  practice  of  puffing  animadverted  upon. 

This  was  an  application  for  a vesting  order  of  property 
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in  which  infants  were  concerned.  Taylor  contra,  for  the 
infants,  alleged  that  no  notice  had  been  given  to  them 
of  the  settlement  of  the  advertisement  and  other  proceed- 
ings in  the  master’s  office. 

Vankoughnet,  C.,  decided  that  the  want  of  notice  to  the 
guardian  vitiated  the  sale,  and  that  there  must  therefore  be 
a re-sale  : and  as  to  the  advertisement,  his  Lordship  remarked 
that  the  mode  in  which  advertisements  were  drawn  up  was 
very  much  longer  than  there  was  occasion  for,  so  as  unne- 
cessarily to  increase  the  expense  of  the  suit  without  any 
benefit  to  any  one  concerned.  His  Lordship  said  it  was 
quite  sufficient  to  insert  the  short  style  of  cause,  and 
that  it  was  unnecessary  to  describe  the  property  by 
metes  and  bounds,  as  the  court  always  recognized  a 
description  such  as  “lot  A,  in  the  first  concession,”  as  a 
legal  description.  His  Lordship  also  animadverted  upon 
the  practice  of  puffing,  which  he  had  noticed  in  several  adver- 
tisements. He  said  it  was  proper  that  an  advertisement 
should  contain  a truthful  description  of  all  improvements  on 
the  property,  such  as  buildings,  &c.,  but  that  anything  like 
puffing  was  very  improper.  His  Lordship  also  said  that  he 
had  directed  the  master  here  to  settle  advertisements  in  the 
manner,  indicated,  and  had  also  instructed  the  registrar 
to  send  similar  directions  to  the  deputy  masters  through- 
out the  country,  but  that  notwithstanding,  he  had  a short 
time  since  seen  an  advertisement  in  which  the  style  of  the 
cause  occupied  the  half  of  a column  of  a newspaper. 


Note. — His  Honor,  V.  C.  Spragge,  in  settling  an  advertisement  for  sale 
in  Buchan  v.  Wilkes,  on  the  25th  June,  1864,  struck  out  the  dates  of  the 
decree  and  final  order,  and  other  formal  parts,  as  being  unnecessary  and 
conveying  no  information  to  intending  purchasers.  It  is  presumed  that,  in 
conformity  with  these  decisions,  solicitors  and  deputy  masters  will  frame 
and  settle  advertisements  for  sale  accordingly. 
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Berkis  v.  Nichols. 

Service  of  bill  by  publication. 

In  a suit  which  is  not  for  foreclosure  or  specific  performance,  the  court 
cannot  order  service  of  the  hill  by  publication  on  defendants,  who  have 
been  out  of  the  jurisdiction  for  more  than  two  years  before  the  filing  of 
the  bill. 

W.  H.  C.  Kerr  moved  for  the  usual  order  to  serve  the  defend- 
ants (two  in  number)  by  publication.  It  appeared  that  one  of 
the  defendants  bad  left  the  province  23  years  ago,  that  the 
other  had  never  been  in  it,  and  that  neither  could  be  found 
to  be  served  with  the  bill.  The  suit  was  to  set  aside  a 
patent  issued  by  mistake. 

Spragge,  Y.  0.,  said,  if  the  court  had  thought  it  proper 
to  act  against  defendants  under  such  circumstances,  they 
would  have  made  an  order  for  that  purpose.  The  orders 
do  not  apply  against  these  defendants,  but  only  (in  a suit  of 
this  kind)  wrhere  the  defendants  have  been  in  the  jurisdic- 
tion within  two  years  prior  to  the  filing  of  the  bill. 

Order  refused. 


Walker  v.  Matthews. 

Order  for  delivery  of  possession  and  of  title  deeds  to  a purchaser  after  sale. 

Where  an  application  is  made  by  a purchaser  for  an  order  against  a mort- 
gagor for  the  delivery  of  possession  of  the  property,  and  of  the  title 
deeds,  notice  must  be  served  on  the  plaintiff,  (the  mortgagee,)  or,  if  he 
be  paid  off,  to  some  other  party  interested  in  the  proceeds  of  the  sale. 

This  was  an  application  by  Burns  on  behalf  of  the  pur- 
chaser of  the  property  sold  in  the  cause  (who  was  also  a 
defendant)  for  an  order  for  the  delivery  of  possession  of  the 
property  by  the  mortgagor  and  of  the  title  deeds  in  his 
custody.  Notice  had  been  served  on  the  mortgagor  only. 

Spragge,  Y.  C.— Is  not  the  plaintiff  entitled  to  notice  ? 
Applications  of  this  kind  are  usually  made  by  the  plaintiff 
or  the  purchaser  ; the  plaintiff  may  have  something  to  say. 
It  may  stand  for  a few  days,  notice  to  be  given  to  the  plain- 
tiff, or  if  he  be  paid  by  the  proceeds  of  the  sale,  then  to 
some  other  person  interested  in  such  proceeds. 
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McCann  v.  Eastwood. 

Order  pro  confesso  after  two  months. 

In  applying  for  an  order  pro-confesso  after  two  months  from  the  service  of 
the  bill,  the  registrar’s  certificate,  as  to  no  answer  being  filed,  should  be  as 
recent  as  possible. 

This  was  an  application  made  on  Saturday,  3rd  Septem- 
ber, 1864,  for  an  order  pro-confesso , after  two  months  from 
the  service  of  the  bill.  The  certificate  of  the  deputy-regis- 
trar at  Hamilton  was  dated  the  31st  of  August,  1864. 

Spragge,  V.  C.,  said  that  the  certificate  was  not  recent 
enough,  but  that  the  order  might  go  on  the  production  of  a 
new  one  as  recent  as  possible. 


McClary  y.  Durand. 

Order  pro  confesso  after  six  months 

In  applying  for  an  order  pro-confesso  after  six  months  from  the  service  of 
the  bill,  the  affidavit  of  service  of  the  notice  of  motion  should  show  that 
the  notice  was  served  within  the  jurisdiction. 

F.  T.  Jones , for  an  order  pro-confesso , after  six  months 
from  the  service  of  the  bill.  The  affidavit  of  service  of  the 
notice  of  motion  did  not  shew  that  the  notice  had  been 
served  within  the  jurisdiction. 

Spragge,  V.  C. — The  affidavit  should  state  where  the 
service  was  effected,  as  it  may  have  been  made  in  Detroit. 
The  order  may  go  on  production  of  an  affidavit  shewing 
service  of  the  notice  of  motion  within  the  jurisdition. 


In  re  Babcock. 

Moore  v.  Gould. 

Leave  to  serve  short  notice  of  motion  out  of  jurisdiction. 

The  court  will,  in  a proper  case,  grant  leave  to  serve  short  notice  of  motion 
out  of  the  jurisdiction. 

This  was  an  application  on  behalf  of  a purchaser  for 
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leave  to  serve  a notice  of  motion  for  a vesting  order  on  a 
party  residing  in  Buffalo.  The  time  given  by  the  orders  is 
six  weeks,  which  was  asked  to  be  shortened  to  fourteen  days. 

Spkagge,  Y.  C.,  granted  the  application  as  asked. 


Taylor  v.  Taylor. 

Alimony. 

On  an  application  for  an  order  for  interim  alimony,  the  affidavit  as  to  the 
marriage  should  state  such  particulars  as  to  it  (by  whom  solemnized,  &c.) 
that  the  court  may  judge  for  itself  whether  it  has  been  duly  solemnized 
or  not. 

Dunn  for  order  for  interim  alimony.  The  affidavit  as  to 
the  marriage  merely  stated  that  it  had  been  u duly  solemnized 
in  October,  1860,”  without  giving  any  further  particulars  as 
to  it.  Mellon  v.  Mellon,  before  his  honor  V.  0.  Esten , 15th 
September,  1863,  was  cited. 

Proudfoot  contra. 

Spragge.  Y.  C. — The  affidavit  as  to  the  marriage  is  not 
sufficient,  it  should  state  by  whom  and  how  the  marriage 
was  effected,  giving  such  particulars  as  will  show  the  court 
that  the  parties  were  duly  married.  A supplemental  affida- 
vit, shewing  these  particulars,  can  be  filed,  on  which  the  order 
may  go. 

Walsh  v.  Walsh. 

Alimony — Pleading. 

A bill  for  alimony  should  allege  that  the  husband  has  refused  to  receive  his 
wife,  It  is  not  sufficient  to  allege  merely  that  they  are  living  apart. 

This  was  an  exparte  application  for  an  order  for  interim 
alimony,  the  bill  having  been  taken  pro-covifesso  against  the 
husband.  It  appeared  from  the  bill  that  the  wife  was  resid- 
ing in  Canada,  but  that  the  husband  had  left  the  province  and 
was  living  in  the  state  of  Pennsylvania.  The  bill,  however, 
did  not  allege  that  the  husband  refused  to  receive  his  wife. 

Yankoughnet,  C. — The  bill  should  allege  that  the  hus- 
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band  has  refused  to  receive  his  wife : she  is  bound  to  live 
with  him  if  he  will  receive  her ; he  is  not  obliged  to  reside 
here  because  she  does  : it  is  her  duty  to  follow  him. 

Order  refused. 


Wood  v.  Brock. 

Service  out  of  jurisdiction. 

It  is  unnecessary  to  obtain  an  order  to  serve  an  office  copy  of  the  decree 
out  of  the  jurisdiction,  as  No.  7,  of  the  Orders  of  the  10th  January,  1863, 
applies  to  the  service  of  all  proceedings  in  the  cause. 

This  was  an  application  to  serve  an  office  copy  of  the 
decree  and  notice  A upon  an  incumbrancer  made  a party  in 
the  master’s  office,  who  was  residing  in  the  United  States. 

Vankoughnet,  C. — You  do  not  require  an  order  to  serve 
any  one  out  of  the  jurisdiction,  as  the  Order  of  10th  Janu- 
ary, 1863,  (No.  vii.,  sec.  6,)  applies  to  the  service  of  all  pro- 
ceedings in  a cause.  It  is  only  necessary  to  come  here  when 
you  wish  a shorter  time  for  service  under  special  circum- 
stances. 


Note. — A similar  decision  was  given  previously  on  the  26th  March,  1864, 
by  his  Honor  V.  G.  Spragge , in  Widder  v.  Hutchinson. 


Cummer  v.  Tomlinson. 

Final  order  for  foreclosure. 

Where,  on  an  application  for  a final  order  for  foreclosure,  the  usual  affidavit 
of  the  plaintiff  shews  that  he  has  been  in  occupation  of  the  property,  it 
must  bae  referred  back  to  the  master  to  take  a new  account,  set  an  occu- 
pation rent,  and  appoint  a new  day  for  payment,  although  the  plaintiff 
in  his  affidavit  swears  that  he  has  been  in  occupation  merely  as  care- 
taker, and  has  received  no  rents  or  profits  from  the  property. 

This  was  an  application  for  a final  order  for  foreclosure. 
It  appeared  by  the  plaintiff’s  affidavit  that  the  premises 
were  in  a very  bad  state  of  repair,  the  fences  being  down, 
and  that  he  had  gone  into  occupation  as  care-taker ; but  that 
these  facts  were  not  shewn  to  the  master  in  taking  the 
31 
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account.  The  plaintiff  also  swore  that  he  had  reaped  no 
benefit  from  the  property  whatever. 

Vankoughnet,  C.,  directed  that,  as  possession  by  the 
plaintiff  was  shewn,  it  should  be  referred  back  to  the  master 
to  take  the  account  anew,  to  set  an  occupation  rent,  and 
appoint  a new  day  for  payment. 


Bigger  v.  Beaty. 

Guardian  ad  litem  to  infant — Service  of  notice. 

Where  it  appeared  that  the  mother  and  father  of  an  infant  defendant  were 
living  apart,  and  that  the  infant  had  absconded  and  could  not  be  found 
to  be  served  with  notice  of  application  for  the  appointment  of  a guardian, 
the  notice  was  directed  to  be  served  at  the  residence  of  the  mother,  that 
being  the  last  place  of  residence  of  the  infant ; service  on  the  father  being 
dispensed  with. 

This  was  an  application  by  Evans  for  a direction  from 
the  court  as  to  the  service  of  notice  of  an  application  for 
the  appointment  of  a guardian  ad  litem.  It  appeared  that 
the  father  and  mother  of  the  infant  had  been  living  apart 
for  some  time ; that  the  infant  had  absconded  from  the 
province  and  could  not  be  found ; that  he  had  resided  with 
his  mother  up  to  the  time  of  his  departure,  and  that  the  bill 
had  been  served  upon  him  by  publication.  Under  the  cir- 
cumstances 

Vankoughnet,  0.,  directed  the  notice  of  the  application 
to  be  served  upon  the  mother  at  her  residence,  as  that 
appeared  to  be  the  infant’s  last  place  of  abode  in  the  pro- 
vince, and  that  service  on  the  father  should  be  dispensed 
with. 


Stilson  v.  Kennedy. 

Proof  of  identity  of  party  served  with  bill. 

The  admission  of  a person  served  with  an  office  copy  of  the  bill,  that  he  is 
the  proper  party  named  in  the  bill,  is  not  sufficient  proof  of  the  identity 
of  the  person  served  with  the  defendant. 

This  was  an  application  for  a direction  to  the  registrar  to 
draw  up  the  usual  foreclosure  decree  on  prcecipe,  the  bill 
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having  been  served  on  a defendant  out  of  the  jurisdiction. 
The  only  proof  of  identity  offered  was  the  affidavit  of  the 
person  who  served  the  bill,  who  swore  that  the  person  served 
had,  when  served,  admitted  to  him  that  he  was  the  defendant 
to  the  suit. 

Spragge,  V.  C. — The  affidavit  is  defective.  It  has  never 
been  held  sufficient  proof  of  identity  that  the  person  served 
admits  that  he  is  the  defendant.  He  might  not  really  be 
the  defendant,  but  have  been  tutored  to  answer  the  question 
in  the  affirmative,  for  the  purpose  of  misleading  the  plaintiff. 

Note. — A similar  decision  was  given  by  bis  Honor  subsequently  in  the 
case  of  Burnham  v.  Short,  and  his  Honor  then  remarked  that  in  these 
cases  the  bill  should  be  served  by  a person  who  knows  the  defendant,  by 
which  any  doubt  as  to  his  identity  would  be  obviated. 


Barry  y.  Brazill. 

Guardian  ad  litem  to  infant  in  administration  suit. 

It  is  no  bar  to  the  appointment  of  a guardian  ad  litem  to  an  infant  defend- 
ant, in  an  administration  in  chambers  by  motion,  that  the  application  for 
guardian  is  made  before  the  return  of  the  notice  of  motion  for  the  usual 
administration  order. 

This  was  an  application  for  the  appointment  of  a guar- 
dian ad  litem  to  the  infant  defendants.  It  was  an  ordinary 
administration  matter,  and  notice  of  motion  for  the  order 
had  been  served  on  all  the  defendants  before  the  notice 
of  application  for  the  appointment  of  guardian,  but  was 
not  returnable  till  some  days  after  the  making  this  ap- 
plication. Re  Osbaldiston,  Osbaldiston  v.  Crowther,  (1  W. 
R.  255,)  was  cited. 

Vankoughnet,  C.,  granted  the  order  on  the  authority  of 
the  case  cited. 
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Chambers  v.  Chambers. 

Suit  in  forma  pauperis — Master’s  fees. 

Where  a party  sues  or  defends  in  formd,  pauperis  the  masters  and  deputy 
registrars,  being  officers  of  the  court,  are  not  entitled  to  receive  any  fees 
from  the  pauper. 

This  was  an  application  for  an  expression  of  opinion  by 
the  judge  in  chambers,  as  to  whether  (the  suit  being  in 
forma  pauperis ) the  master  at  Kingston  was  entitled  to 
receive  from  the  pauper  any  fees  for  proceedings  taken 
herein.  It  appeared  that  the  master  had  taken  depo- 
sitions in  the  cause,  and  had  declined  to  transmit  them 
to  Toronto  on  the  proecipe  of  the  pauper  until  his  fees 
were  paid,  and  claimed  to  be  paid  the  usual  fees  therefor. 
Chitty’s  Archbold,  11th  ed.,  p.  1278,  was  cited. 


Vankoughnet,  C. — The  authority  cited  seems  sufficient 
to  shew  that  in  a suit  in  formd  pauperis  no  officer  of  the 
court  is  entitled  to  any  fees  from  the  pauper.  You  can 
intimate  my  opinion  to  the  officer,  and  no  order  need  be 
drawn  up. 


Weir  v.  Matheson. 

Supplemental  answer . 

The  trustees  of  the  university  of  Kingston  had  passed  a resolution  removing 
W.  from  his  office  of  professor,  who  had  thereupon  filed  his  bill  praying 
the  court  to  declare  him  still  an  incumbent  of  the  office,  and  entitled  to 
the  emoluments  thereof,  on  the  ground,  among  others,  that  the  meeting  of 
the  trustees  had  been  irregularly  called,  and  praying  an  injunction  against 
removing  him  from  his  office,  which  was  granted.  After  the  filing  of  the 
bill  and  answer,  and  pending  the  motion  for  the  injunction,  a new  meeting 
of  the  trustees  had  been  called,  all  irregularities  having  been  carefully 
provided  against,  which  had  met  after  the  granting  of  the  injunction,  and 
passed  resolutions  confirming  the  prior  ones,  and  again  removing  the 
plaintiff  from  his  office.  Under  these  circumstances  a motion  for  leave  to 
file  a supplemental  answer,  setting  up  the  second  meeting,  and  the 
resolutions  passed  thereat,  was  granted  upon  terms. 

McLennan  moved,  under  the  circumstances  stated  in  the 
head  note,  for  leave  to  file  a supplemental  answer.  The 
proposed  answer  was  set  out  in  the  notice  of  motion,  and  an 
affidavit  was  filed  verifying  the  resolutions,  &c.  Stamps  v. 
The  Birmingham  and  Stour  Valley  Railway  Co.,  (2  Phil. 
673,  675,)  was  cited  in  support. 
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A.  Crooks , Q.  C.,  contra,  contended  that  the  matter 
sought  to  be  put  in  issue  was  not  sufficient  to  substantiate  a 
defence  in  equity,  as  it  appeared  from  the  affidavit  filed  that 
a month’s  notice  of  any  meeting  was  required  to  be  given  to 
the  trustees,  but  that  the  notices  of  the  second  meeting  had 
not  been  mailed  till  the  30th  April,  and  the  meeting  was 
held  on  the  31st  May,  which  would  not  be  sufficient  notice 
for  those  trustees  who  resided  in  distant  parts  of  the  province. 
Counsel  further  contended  that  it  was  not  open  to  the 
defendants  to  displace  the  state  of  facts  existing  at  the  time 
of  the  filing  of  the  bill,  and  which  had  given  rise  to  the  suit, 
as  the  plaintiff  had  come  into  court  attacking  the  first  resolu- 
tions, and  not  the  second,  also,  it  might  be  that  the  second 
resolutions  were  irregular,  and  that  the  defendants  might 
pass  a third  series  of  resolutions,  and  ask  leave  to  set  these 
up,  and  so  on,  ad  infinitum.  Counsel  also  urged  that  it 
was  not  competent  for  a defendant  to  set  up  by  way  of  supple- 
mental answer  such  matter  as  would  compel  the  plaintiff  to 
file  a new  bill,  or  to  make  an  amendment  equivalent  to  filing 
a new  bill,  which  would  be  the  case  here.  It  was  also  con- 
tended that  the  motion  was  made  too  late,  (13th  September, 
1864,)  as  the  resolutions  had  been  passed  on  the  31st  May, 
and  it  might  have  been  made  then,  and  as  a replication  had 
been  filed,  and  notice  of  examination  and  hearing  given  for 
the  Kingston  sittings,  26th  September. 

McLennan , in  reply,  said  that  the  arguments  advanced  by 
the  other  side  were  answered  in  the  case  above  cited,  and  also 
in  Fulton  v.  Gilmore,  (8  Beav.  156,  1 Phil.  522,)  and  that 
it  would  be  very  inconvenient  for  the  court  to  make  a decree 
inconsistent  with  facts  existing  at  the  time  it  was  made. 
He  also  contended  that  the  notice  of  the  second  meeting  was 
sufficient ; a month,  meaning  a lunar  month. 

Vankoughnet,  C.,  after  taking  time  to  consider  the 
matter,  gave  leave  to  file  the  supplemental  answer  as  asked 
upon  the  terms  of  paying  costs. 
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Irving  v.  Munn. 

Delivery  of  possession  after  final  order. 

Where  more  than  three  years  had  elapsed  between  the  final  order  for  fore- 
closure and  an  application  for  the  delivery  of  possession  of  the  mortgaged 
premises,  the  court  required  an  affidavit  shewing  the  circumstances  of 
the  possession  since  the  final  order,  and  that  the  defendant  had  never 
relinquished  possession. 

This  was  an  application  on  notice  made  the  14th  Septem- 
ber, 1864,  for  an  order  against  the  mortgagor  to  deliver 
possession  of  the  mortgaged  premises.  The  final  order  for 
foreclosure  was  dated  Tth  June,  1861. 

Vankoughnet,  C. — As  there  has  been  so  much  delay  in 
making  this  application,  you  must  produce  an  affidavit  as  to 
the  circumstances  of  the  possession  since  the  final  order,  and 
that  the  defendant  never  relinquished  it ; if  he  did  at  any 
time  he  would  now  be  a mere  trespasser,  and  an  order 
would  not  be  granted. 


Taylor  v.  Cuthbert. 

Final  order  for  foreclosure — Affidavit  of  non-payment. 

On  an  application  for  a final  order  for  foreclosure  where  the  plaintiff 
resides  out  of  the  jurisdiction,  and  the  affidavit  as  to  non-payment  of 
the  mortgage  money  is  made  by  his  solicitor,  it  must  be  shewn  that  the 
plaintiff  has  no  other  agent  within  the  jurisdiction  authorised  to  receive 
the  money. 

This  was  an  application  for  a final  order  for  foreclosure  ; 
the  plaintiff  resided  out  of  the  jurisdiction,  and  the  affidavit 
as  to  non-payment  was  made  by  his  solicitor  in  the  suit.  It 
did  not  shew,  however,  that  the  plaintiff  had  no  other  agent 
in  the  province  authorized  to  receive  the  mortgage  money. 

Spragge,  Y.  C. — The  affidavit  is  insufficient:  it  should 
show  that  the  plaintiff  has  no  other  agent  here  authorized 
to  receive  the  mortgage  money.  You  can  file  a further  affi- 
davit shewing  this. 
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Grainger  v.  Grainger. 

Foreclosure— -Bills  filed  on  registered  judgments — St  at.  24  Vic. , ch.  VI— Pro- 
ceedings in  Master’s  office. 

On  proceeding  in  the  masters  office,  upon  a reference  as  to  incumbrances 
in  foreclosure  cases,  it  is  not  necessary  to  make  search  in  the  office  of  any 
deputy-registrar  of  the  court  to  ascertain  whether  bills  have  been  filed 
upon  registered  judgments,  as  such  bills  only  preserve  the  rights  of  the 
judgment  creditors  in  the  particular  suits  in  which  they  are  filed. 

This  was  a foreclosure  suit,  and  a decree  had  been  obtained 
with  the  usual  reference  to  the  master  to  inquire  as  to  incum- 
brances. The  master,  when  the  decree  was  brought  into  his 
office,  said  that  he  would  require  to  be  satisfied  that  no  bill 
had  been  filed  on  or  before  the  18th  of  May,  1861,  in  any 
of  the  outer  counties,  on  a judgment  registered  against  the 
defendant,  which  he  held  to  be  necessary  under  the  24 
Victoria,  ch.  41,  which,  in  his  opinion,  gave  the  plaintiff  in 
any  such  suit  a lien  upon  the  lands  of  the  judgment  debtor 
for  all  purposes. 

J Edgar,  for  the  plaintiff,  appealed  from  this  direction,  con- 
tending that  in  order  to  satisfy  the  requirements  of  the 
master  it  would  have  been  necessary  to  make  a search  in  the 
office  of  every  deputy-registrar  in  the  province ; and  even 
then  it  would  be  impossible  to  ascertain  whether  some 
unknown  assignee  of  a judgment  creditor  might  not  have 
filed  a bill. 

After  conferring  with  the  other  members  of  the  court 

Spragge,  V.  C.,  (before  whom  the  point  was  argued.)  But 
for  the  11th  section  of  the  Act  24  Vic.,  ch.  41,  registered 
judgments  would  in  all  cases  have  ceased  to  be  a lien  from 
the  18th  of  May,  1861 ; and  the  only  effect  of  that  section 
is  that  the  act  shall  not  affect  suits  then  pending  in  which 
registered  judgment  creditors  are  parties.  The  master  has 
treated  it  as  if  the  incumbrances  were  preserved  for  all  pur- 
poses, instead  of  being  confined  to  the  suits  in  which  the 
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judgment  creditors  were  parties.  It  is  only  their  rights  in 
those  suits  that  are  preserved,  and  it  is  unnecessary,  there- 
fore, to  make  them  parties  to  other  suits. 


Note.— It  has  been  considered  by  several  of  the  practi- 
tioners that  the  effect  of  this  decision  was  to  exclude  any 
such  judgment  creditor  from  all  claim,  both  upon  the  proceeds 
of  the  estate  and  on  the  estate  itself ; this  view,  however, 
may  be  questioned,  for  it  is  submitted  that  if  there  were  any 
such  judgment  creditor  with  bill  filed  on  or  before  the  18th 
of  May,  ]861,  who,  for  any  reason,  was  entitled  to  priority 
over  either  the  plaintiff  or  an  incumbrancer  added  in  the 
master’s  office,  although  the  purchaser  of  the  estate  under 
the  decree  for  sale,  would  take  a good  title,  such  judgment 
creditor  would  have  a right  before  the  fund  was  distributed 
to  be  paid  his  claim  in  priority  to  those  subsequent  to  him- 
self ; — whatever  doubt  there  maj  be  as  to  his  right  to  call 
upon  any  of  the  subsequent  incumbrancers  to  refund : — and, 
in  the  event  of  foreclosure,  that  he  would  be  entitled  to  call 
upon  the  party,  who  had  obtained  the  final  order,  to  pay  him 
his  claim,  or  stand  foreclosed. — A.  G. 
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In  re  Stewart. 

Stewart  y.  Stewart. 

Payment  of  purchase  money  into  court — Title. 

Where  a sale  has  taken  place  under  a decree  of  the  court,  and  has  been 
confirmed,  an  order  will  be  made  for  the  purchaser  to  pay  the  balance 
of  his  purchase  money  into  court,  though  no  inquiry  has  been  made  as 
to  the  title. 

This  was  an  application  on  notice  by  Evans  for  an  order 
against  a purchaser  of  land,  sold  under  the  decree  in  the 
cause,  to  pay  the  balance  of  his  purchase  money  into  court. 
The  purchaser  had  paid  the  usual  deposit  at  the  time  of  the 
sale,  and  the  sale  was  confirmed,  and  the  time  limited  by 
the  conditions  of  sale  for  the  payment  of  the  balance  of  the 
purchase  money  had  elapsed.  No  inquiry  as  to  title  had 
been  had,  and  it  did  not  appear  that  the  title  had  been 
accepted  or  the  inquiry  waived.  Daniel  Ch.  Pr.  3rd  ed.  p. 
936;  Smith  Ch.  Pr.  Tth  ed.  p.  1015, 1016  ; In  re  Hoskin,  and 
Rigney  v.  Matthews,  before  His  Honor  V.  C.  listen , not 
reported,  were  cited  in  support  of  the  motion. 

Spragge,  Y.  C.— -I  find  upon  referring  to  In  re  Hoskin 
that  a reference  was  ordered.  It  appears  by  the  Registrar’s 
book  that  an  order  for  payment  was  afterwards  made  with- 
out any  order  for  reference  as  to  title.  See  Book  12,  fol. 
489.  A subsequent  entry  in  my  brother  Esten’s  book  shews 
that  he  ordered  payment  without  a reference  as  to  title. 

Order  to  go. 

Note. — In  Rigney  v.  Matthews  a similar  order  was  made  by  His  Honor 
F.  C.  Esten.  The  application  in  that  case  was  made  by  Taylor , and  the 
authorities  cited  were  Harding  v.  Harding,  4 M.  & C.  514 ; Saunders 
v.  Gray,  4 M.  & C.  515  ; Tanner  v.  Radford,  4 M.  & C.  519;  and  Gray  v. 
Gray,  1 Beav.  199. 
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Gilmour  v.  O’Brien. 

Payment  of  purchase  money  out  of  court — Reference  to  take  subsequent  account 

dispensed  with. 

A report  had  been  made  in  a suit  for  the  sale  of  mortgaged  property  find- 
ing that  tiie  plaintiff  (the  mortgagee)  was  the  only  incumbrancer  on  the 
property,  and  that  the  amount  due  to  him  was  £235  12s.  lOd.  The 
property  was  sold  for  £261,  and  the  purchase  money  had  been  paid  into 
court.  Two  years  after  the  date  of  the  report,  a motion  for  payment  of 
the  whole  purchase  money  out  of  court  to  the  plaintiff  was  granted, 
without  a reference  to  the  master  to  take  a subsequent  account,  it  being 
clear  that  the  interest  and  the  costs  of  the  sale  would  make  the  plaintiff’s 
claim  larger  than  the  amount  of  the  purchase  money  paid  in. 

This  was  a motion  made  on  the  9th  September,  1864,  by 
Donovan , for  the  payment  of  purchase  money  out  of  court 
to  the  plaintiff,  under  the  circumstances  stated  in  the  head 
note  and  judgment.  A consent  of  the  solicitor  of  the 
purchaser  was  read. 

Spragge,  Y.  C. — Upon  reference  to  the  papers  I find 
that  the  amount  found  due  to  the  plaintiff  (the  only  incum- 
brancer) by  the  Master’s  report  of  the  8th  September,  1862, 
was  £285  12s.  lOd.  The  amount  of  purchase  money  is 
£261,  the  difference  is  £25  7s.  2d.,  against  which  is  two 
years’  interest  on  the  principal  money,  say  £18,  leaving  for 
subsequent  costs  of  sale,  &c.,  a much  smaller  sum  than  they 
could  possibly  amount  to.  Under  these  circumstances, 
seeing  that  a subsequent  computation  of  interest  and  taxa- 
tion of  costs  would  certainly  shew  the  plaintiff  entitled  to  a 
larger  sum  than  the  amount  in  court,  I do  not  think  it 
necessary  to  put  the  plaintiff  to  the  expense  of  such  compu- 
tation and  taxation.  I do  in  effect  compute  and  tax  myself, 
though  not  formally.  The  order  may  go  for  payment  of  the 
purchase  money  out  of  court  to  the  plaintiff. 


Heward  y.  Redout. 

Advertisement  for  sale — Costs. 

An  advertisement  for  the  sale  of  property  under  decree,  should  set  out  all 
the  improvements  on  the  property,  otherwise  it  will  be  referred  back  to 
the  master  to  re-settle  the  advertisement,  and  appoint  a new  day  for  sale. 

Hamilton  moved  on  16th  September,  1864,  to  stay  the 
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sale  herein,  and  to  have  a reference  back  to  the  master  to 
re-settle  his  advertisement.  It  appeared  that  the  property 
to  be  sold  was  a block  of  eight  acres  within  the  limits  of  the 
city  of  Toronto,  and  that  the  Master  had  settled  the  adver- 
tisement for  the  sale  in  one  lot.  The  advertisement  merely 
described  the  property  as  in  the  mortgage,  as  Lot  No.  — , in 
St.  David’s  Ward,*without  stating  the  street.  It  appeared 
also  that  there  was  a valuable  house  on  a part  of  the  lot  which 
was  not  mentioned  in  the  advertisement,  and  it  was  alleged 
that  it  would  be  much  better  to  sell  in  lots  of  a quarter  of  an 
acre  each. 

The  application  was  opposed  on  the  grounds  that  notice 
of  settling  had  been  served  before  vacation,  that  no  one  at- 
tended on  behalf  of  the  present  applicant,  and  the  advertise- 
ment had  then  been  settled  ; that  a warrant  to  re-settle 
had  been  served-  after  vacation,  on  which  occasion  also,  no 
one  attended  on  behalf  of  the  applicant,  and  that  it  was  there- 
fore the  fault  of  the  applicant  (the  mortgagor)  if  the  adver- 
tisement did  not  contain  full  particulars,  as  it  was  con- 
tended that  the  plaintiff  (the  mortgagee)  could  not  be  ex- 
pected to  know  these  particulars,  he  not  being  the  person  in 
possession.  It  was  also  contended  that  if  the  applicant 
wished  a sale  in  lots,  the  expenses  of  survey,  sub-division, 
&c.,  should  be  borne  by  him. 

Hamilton  in  reply. 

Spragge,  Y.  C. — There  should  be  no  puffing  in  advertise- 
ments under  a decree  of  this  court ; but  it  is  the  vendor’s 
duty  honestly  to  set  forth  all  the  advantages  of  the  property 
so  as  to  attract  purchasers.  The  advertisement  herein  does 
not  convey  the  information  that  it  might  to  the  general  pub- 
lic, and  the  question  of  sale  in  lots  or  otherwise  was  not  be- 
fore raised,  partly  through  the  neglect  of  the  party  now  apply- 
ing. I think  it  proper  to  refer  it  back  to  the  Master  to  settle 
a new  advertisement  and  appoint  a new  day  for  sale,  but  it 
must  be  upon  payment  of  the  costs  of  the  present  advertise- 
ment and  of  this  application;  and  the  costs  of  shewing  a 
sale  in  parcels  proper,  maps,  &c.,  must  be  borne  by  the 
applicant. 
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Fahner  v.  Ran. 

Purchase  under  a decree — Costs  of  mortgage  to  secure  purchase  money. 

Where  in  an  administration  suit  property  was  sold  upon  credit,  part  of  the 
purchase  money  to  be  paid  down  and  the  balance  secured  by  mortgage, 
the  sale  being  under  the  ordinary  condition  that  the  purchaser  should 
prepare  the  conveyance  at  his  own  expense,  Held,  that  the  purchaser 
must  bear  the  expense  of  both  deed  and  mortgage. 

This  was  an  application  in  an  administration  suit,  in  the 
course  of  which  real  estate  of  infants  has  been  sold,  partly 
upon  credit,  part  of  the  purchase  money  being  paid  down, 
and  the  balance  to  be  secured  by  mortgage.  The  conditions 
of  sale  provided  that  the  purchaser  should  prepare  the  convey- 
ance at  his  own  expense.  It  was  contended  that  this  condi- 
tion did  not  apply  to  the  mortgage,  the  expense  of  which 
should  be  borne  by  the  estate,  as  the  property  was  sold  on 
credit  for  its.benefit,  and  not  for  that  of  the  purchaser. 

S.  H . Blahe  contra,  urged  that  the  sale  on  credit  was  for 
the  benefit  of  both  parties,  and  cited  In  re  Fraser  before 
his  honour  Y.  Gk  listen , not  reported. 

Spragge,  Y.  C.,  said  that  it  was  a general  rule  that  a 
mortgagor  should  pay  for  the  preparation  of  the  mortgage 
deed,  and  upon  that  ground,  as  well  as  on  the  authority  of 
the  case  cited,  held  that  the  purchaser  should  bear  the  ex- 
pense of  preparing  the  mortgage. 


Arnold  y.  Hurd. 

Fiat  on  petition. 

The  signature  by  a judge  to  a fiat  on  a petition  is  not  an  affirmation  by  him 
that  the  case  is  a proper  one  for  petition. 

Snelling  asked  for  fiat  on  petition. 

Spragge,  Y.  C.,  while  signing  the  fiat  remarked,  that  it 
should  be'understood  that  when  he  signed  a fiat,  it  did  not 
amount  to  an  affirmation  by  him,  that  the  case  was  a proper 
one  for  petition. 
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Thompson  y.  Hind. 

Dismissal  for  want  of  prosecution. 

Held  per  Spragge,  Y.  C.,  in  opposition  to  Ruttan  v.  Burnham,  supra,  p.  191, 
that,  on  a first  motion  to  dismiss  for  want  of  prosecution,  it  is  the  settled 
practice  of  the  court  to  accept  an  undertaking  to  speed,  without  regard 
to  the  delay  which  has  taken  place. 

The  plaintiff  has  a right  to  examine  the  defendant  at  the  examination  and 
hearing  of  the  cause,  although  the  plaintiff  may  have  already  cross- 
examined  him  on  his  answer,  and  on  an  affidavit  which  he  has  made  in 
the  cause. 

Eodgins  moved  on  20th  September,  1864,  to  dismiss  for 
want  of  prosecution.  It  appeared  that  the  plaintiff’s 
solicitor  had,  in  the  spring  of  the  year,  agreed  to  go  down 
to  the  fall  examination  term.  A replication  had  been  filed, 
but  not  in  time  to  set  the  cause  down.  It  appeared  that 
this  was  the  first  application  of  the  kind. 

H.  Cameron , contra. — The  defendant  is-  out  of  the 
province,  and  the  plaintiff  wishes  to  examine  him  at  the 
examination  and  hearing,  and  cannot  get  on  without  him. 
If  the  defendant  will  appear  at  the  examination,  I will  give 
an  undertaking  to  speed. 

Eodgins , in  reply. — The  defendant  has  already  been 
cross-examined  by  the  plaintiff  on  his  answer,  and  on  an 
affidavit  made  by  him.  The  plaintiff  cannot  get  more  from 
him  than  he  has  already  obtained,  besides,  he  can  examine  him 
by  commission.  He  cited  Ruttan  v.  Burnham,  ante , p.  191. 

Spragge,  Y.  C. — The  plaintiff  has  a right  to  examine  the 
defendant  at  the  hearing,  though  he  has  examined  him 
before,  and  cannot  be  required  to  do  so  by  commission. 
Besides,  I shall  always  hold  that  an  undertaking  to  speed 
should  be  received  on  a first  application  of  this  kind. 
When  the  orders  first  came  into  force,  I thought  that  an 
undertaking  to  speed  should  not  be  received  where  no 
explanation  of  the  delay  was  given,  but  the  Ex-Chancellor 
and  my  brother  Esten  thought  that  it  should  be,  on  a 
first  application,  and  accordingly  such  has  been  the  settled 
practice  of  the  court  for  some  years  past,  and  I feel  bound 
to  follow  it,  especially  as  the  case  of  Ruttan  v.  Burnham  is 
now  standing  for  appeal  to  the  full  court. 
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Evans  v.  Evans. 

Garnishee  order — Costs 

A creditor  applying  for  a garnishee  order  is  not  entitled  to  the  costs  of  the 
application. 

Burns , for  a creditor,  applied  for  a garnishee  order. 
The  amount  due  by  the  garnishee  to  the  debtor  was  amply 
sufficient  to  pay  the  amount  due  the  creditor,  besides  the 
costs  of  the  application. 

S.  H.  Blake , for  the  garnishee,  consented. 

Hodgins , for  the  debtor  objected  to  paying  the  costs  of 
the  application.  He  cited  Bank  of  Montreal  v.  Yarrington, 
8 U.  C.  L.  J.  185. 

Spragge,  Y.  C.,  after  referring  to  the  authority  cited, 
said  that  the  reason  given  there  was,  that  the  garnishee 
process  was  a new  remedy,  and  that  therefore  the  party 
taking  advantage  of  it  should  not  have  his  costs,  and  that, 
though  he  did  not  agree  with  the  reason,  yet,  as  it  was  the  rule 
in  a court  of  co-ordinate  jurisdiction,  it  would  be  convenient 
that  there  should  be  a similar  one  in  this  court,  and  that  he 
should  therefore  follow  it,  until  a different  one  should  be 
established  with  the  concurrence  of  the  other  members  of 
the  court. 

Order  granted  without  costs. 


Barry  v.  Brazill. 

Administration  order. 

The  Order  (XV.)  providing  for  the  administration  of  estates  without  bill, 
applies  to  simple  cases  only,  and  under  it  the  court  will  not  grant  an 
order  containing  special  directions  to  enquire  as  to  what  would  be  proper 
to  be  allowed  to  the  applicant  (the  widow  and  administratrix)  for 
improvements  made  on  the  property,  and  for  the  maintenance  of  the 
infant  children  of  the  deceased. 

This  was  an  application  by  motion  for  an  order  to  admin- 
ister under  Order  XV.  It  was  asked,  that  besides  the  usual 
directions,  the  order  should  refer  it  to  a Master  to  inquire, 
what  would  be  a proper  sum  to  be  allowed  to  the  applicant, 
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the  widow  and  administratrix  of  the  deceased,  for  moneys 
expended  by  her  in  improvements  on  the  property,  and  for 
the  maintenance  of  the  children  of  the  deceased.  Affidavits 
were  read  shewing  the  amount  expended  in  improvements, 
and  for  maintenance. 

Kingston , contra,  objected  to  the  special  inquiries. 

Spragge,  Y.  C. — Upon  this  application  being  made,  I 
stated  my  impression  to  be,  that  it  would  not  be  proper  to 
direct  the  special  inquiries  asked  by  the  plaintiff,  upon 
summary  application  under  the  General  Order.  Upon 
consideration,  I remain  of  the  same  opinion.  There  are 
no  pleadings,  and  the  case  is  supported  by  affidavit  evidence. 
The  plaintiff  may  take  an  administration  order  with  the  usual 
inquiries ; if  he  desire  more,  he  must  file  his  bill. 


Aikins  v.  Blain. 

Guardian  ad  litem. 

Where  a father  and  his  infant  children  are  co-defendants,  if  it  appear  that 
the  interest  of  the  father  conflicts  with  that  of  the  children,  the  court 
will  not  appoint  the  solicitor  defending  for  the  father,  guardian  ad  litem 
to  the  infants. 

This  was  an  application  by  the  plaintiff  for  the  usual 
order  to  appoint  a guardian  ad  litem  to  infant  defendants. 

Hodgins,  the  solicitor  for  the  father  of  the  infants,  who 
was  a co-defendant,  appeared  with  a retainer  from  the  father, 
asking  him  to  act  as  guardian.  The  facts  appear  in  the 
judgment. 

Spragge,  Y.  C. — I find,  upon  reading  the  bill,  that  it  is 
filed  by  two  out  of  three  executors,  against  a third  as  a 
defaulting  executor,  the  third  is  the  father  of  the  infants. 
The  infants  are  beneficially  interested  under  the  will.  The 
interests  of  the  father  and  of  the  infants  are  therefore  con- 
flicting, and  it  will  not  be  proper  to  appoint  as  guardian  to 
the  infants  the  solicitor  who  defends  for  the  father.  I do 
not  know  whether  the  regular  notice  has  been  given. 
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McPherson  y.  McCabe. 

Next  friend  to  married  woman. 

Where  a married  ■woman  files  a bill  without  a next  friend,  the  proper  order 
to  make,  in  the  first  instance,  is  that  a next  friend  be  appointed,  and  that 
all  proceedings  in  the  suit  be  stayed  in  the  meantime. 

The  bill  herein  had  been  filed  bj  a person  who  was 
described  therein  as  a spinster,  but  it  appeared  from  an 
affidavit  of  her  brother  that  she  was  a married  woman,  and 
was  so  when  the  bill  was  filed,  and  Osier  now  applied  for  an 
order  to  dismiss  the  bill,  or  that  a next  friend  should  be 
appointed,  and  proceedings  stayed  in  the  meantime.  Pie 
cited  Grant  v.  Mills,  29  L.  T.  11. 

Ho  shin , contra. 

Spragge,  V.  C. — Ordered  the  proceedings  to  be  stayed 
till  the  appointment  of  a next  friend,  and  said  that  if  this 
were  not  done  within  a reasonable  time  an  application  could 
be  made  to  limit  a time  therefor,  or  in  default  that  the  bill 
be  dismissed.  The  order  to  be  without  costs,  the  plaintiff 
being  a married  woman. 


Gould  y.  Burritt. 

Appeal  from  Master's  decision. 

Where  a Master  had  refused  to  allow  evidence  by  affidavit,  which  it  was 
contended  he  should  have  allowed,  held,  that  this  was  such  an  exercise 
of  his  discretion  as  would  require  an  appeal  against  it  to  be  made  to  the 
court,  and  not  to  a judge  in  Chambers. 

It  appeared  that  the  applicants,  who  were  accounting 
parties  as  executors,  had  filed  the  usual  accounts  verified 
by  affidavit,  but  it  was  alleged  that  the  accounts  were  not 
correct,  and  the  executors  had  required  the  Master  to  admit 
further  affidavits  from  them,  explaining  their  former  one, 
which  would  have  the  effect  of  considerably  lessening  their 
liability.  This  the  Master  had  refused  to  do,  and  this  appli- 
cation was  now  made  for  an  order  that  the  affidavits  should 
be  received. 

S.  II  Blake , contra,  objected  that  the  application  should 
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be  to  the  court,  and  cited  Ledyard  v.  McLean,  and  Fitz- 
gerald v.  The  U.  C.  Building  Society,  ante  p.  183. 

Spragge,  V.  C. — This  is  in  the  nature  of  an  appeal  from 
the  Master’s  decision,  and  should  therefore  be  to  the  court, 
that  being  now  the  settled  practice.  When  I say  that  all 
applications  in  the  nature  of  an  appeal  from  a Master’s 
decision  should  be  to  the  court,  I do  not  mean  as  to  the 
taxation  of  costs,  that  of  course  comes  on  in  Chambers. 

Adjourned  into  court. 


Pipe  y.  Shaeer. 

Final  order  for  foreclosure — Occupation  rent. 

Where  the  plaintiff  (a  mortgagee)  is  in  occupation  of  the  mortgaged 
premises,  the  Master  should  charge  him  with  occupation  rent  up  to  the 
day  appointed  for  payment,  so,  where  it  appeared  that  a mortgagee  under 
such  circumstances  had  been  charged  with  occupation  rent,  only  to  the 
date  of  the  Master’s  report,  and  had  since  continued  in  possession,  the 
final  order  was  refused. 

This  was  an  application  for  a final  order  for  foreclosure. 
It  appeared  that  the  plaintiff  had  been,  before  the  date  of 
the  report,  (February,  1864,)  and  had  since  continued  in  the 
occupation  of  the  mortgaged  premises,  but  that  the  master 
had  only  charged  him  with  occupation  rent  up  to  the  date  of 
the  report.  The  day  appointed  for  payment  was  in  August, 
1864. 

Spragge,  Y.  C. — The  plaintiff  has  been  in  occupation 
from  February  till  August,  and  has  not  accounted  for  any 
occupation  rent  for  that  time.  You  must  take  a subsequent 
account,  and  appoint  a new  day  for  payment,  one  month 
from  the  date  of  the  order,  according  to  the  practice.  The 
registrar  can  take  the  account,  and  he  had  better  charge 
the  plaintiff  with  rent  up  to  the  end  of  the  month. 
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Armour  v.  Robertson. 

Proof  of  identity  of  party  served  with  bill. 

It  is  not  sufficient  proof  of  the  identity  of  a party  served  out  of  the  jurisdic- 
tion that  the  deponent  to  the  affidavit  of  service  swears  that  he  served 
“the  above-named  defendant.”  The  affidavit  should  shew  the  means  of 
knowledge. 

This  was  an  application  by  E.  Boyd  for  an  order  pro 
confesso , against  a party  served  with  the  bill  out  of  the 
jurisdiction.  The  only  proof  of  identity  offered  was  that 
the  deponent  to  the  affidavit  of  service  swore  that  he  had 
served  “the  above-named  defendant.’’ 

Spragge,  Y.  C. — The  affidavit  is  of  course  insufficient, 
as  it  does  not  state  how  the  deponent  knows  the  party 
served  to  be  the  defendant. 

Order  refused. 


Arnold  v.  Hurd. 

Partition  suit — Vesting  order. 

In  a suit  for  partition,  the  greater  part  of  the  property,  the  subject  of  the 
partition,  had  been  sold  under  the  decree  of  the  court,  but  portions  of  it 
still  remained  unrealized.  It  appearing  that  all  prior  charges  upon  the 
property  (such  as  the  costs  of  the  various  parties  to  the  suit,  &c.)  had 
been  paid,  and  that  the  unrealized  property  was  far  less  in  value  than 
the  amount  for  which  one  of  the  co-owners  (the  plaintiff)  was  entitled  to 
credit,  in  account  with  the  other  co-owners,  on  a petition  by  the  plaintiff, 
an  order  was  granted,  vesting  all  the  unrealized  property  in  him. 

This  was  a partition  suit,  the  property  the  subject  of  the 
partition  consisting  of  lands  and  mortgages.  On  taking  the 
accounts  between  the  co-owners  of  the  property,  a balance 
of  about  £3,689  had  been  found  in  favor  of  the  plaintiff,  one 
of  the  co-owners.  A receiver  had  been  appointed  in  the 
cause,  to  get  in  the  mortgages.  The  greater  part  of  the 
property  had  been  sold  in  the  cause,  and  the  plaintiff  had,  at 
the  sale,  purchased  to  the  extent  of  about  £1,096.  The 
purchase  money  of  the  other  property  sold,  and  the  amount 
collected  by  the  receiver,  (less  his  costs  and  commission,)  had 
been  paid  into  court,  and  had  more  than  covered  the  costs 
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of  the  several  parties  to  the  suit,  and  other  charges 
prior  to  the  plaintiff’s  claim,  and  these  costs  and  charges 
had  been  paid  thereout,  and  the  plaintiff’s  was  the  first 
charge  upon  the  property.  The  court  had  dispensed  with 
payment  of  the  plaintiff’s  purchase  money  into  court,  and 
after  being  charged  with  that,  and  with  the  balance  which 
had  been  paid  out  of  court  to  him,  his  claim  would  still 
amount  to  over  <£2,000.  It  appeared  that  portions  of  the 
property,  consisting  of  four  mortgages  and  two  lots  of  land 
had  not  been  sold  under  the  decree,  and  were  unrealized, 
but  that  their  value  did  not  amount  to  more  than  £500,  and 
Smiling  now  presented  a petition,  which  had  been  served 
on  all  parties  interested,  on  behalf  of  the  plaintiff,  praying 
that  the  unrealized  property  might  be  vested  in  him. 
Counsel  was  about  to  cite  authorities  in  support  of  the 
application,  but 

Spragge,  V.  C.,  said  he  thought  sufficient  ground  was 
shewn,  and  granted  the  application  in  terms  of  the  prayer 
of  the  petition. 


Brown  v.  Perry. 

Vacating  receiver's  recognizance — Notice  of  application  therefor. 

A receiver  being  appointed  for  the  benefit  of  all  parties  to  a cause,  he 
should,  on  moving  to  vacate  his  recognizance,  give  notice  to  all  parties. 

This  was  an  application  on  behalf  of  the  receiver  in  the 
cause  for  an  order  to  vacate  his  recognizance.  It  appeared 
that  the  receiver  had  passed  his  accounts,  and  that  the 
property  of  which  he  had  been  appointed  receiver  had  been 
sold  in  another  suit.  Notice  of  this  application  had  been 
served  upon  the  plaintiff,  a judgment  creditor,  who  appeared 
and  consented,  but  the  defendant,  the  judgment  debtor,  had 
not  been  notified. 

Spragge,  Y.  C. — A receiver  being  appointed  by  the 
court  is  an  officer  of  the  court,  and  acts  for  the  benefit  of  all 
parties,  being  in  the  position  of  a quasi  trustee  to  all,  and  it 
is  a general  rule  that  you  cannot  discharge  a trustee  in  the 
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absence  of  any  of  his  cestuis  que  trustent.  You  must, 
therefore,  give  notice  to  the  judgment  debtor. 

Order  refused. 


Bunn  v.  Barclay. 

Service  of  bill  on  married  woman. 

It  is  not  necessary  to  serve  the  bill  on  a married  woman  (her  husband  being 
a co-defendant)  before  obtaining  an  order  to  answer  separately,  service 
on  the  husband  alone  is  sufficient. 

This  was  an  application  for  an  order  against  a married 
woman  to  answer  separately.  It  appeared  that  the  bill  had 
been  served  on  both  husband  and  wife,  they  being  co-defend- 
ants, and, 

Spragge,  Y.  C.,  in  granting  the  order,  remarked,  that  it 
was  not  necessary  to  serve  the  bill  on  a married  woman, 
before  obtaining  an  order  against  her  to  answer  separately, 
service  on  the  husband  being  sufficient. 


Sawdon  v.  Heasty. 

linal  order  for  sale — Place  for  payment  of  money  ordered. 

The  order  of  29th  June,  1861,  directing  money  ordered  to  be  paid,  to  be 
paid  into  some  bank,  does  not  apply  to  a suit  by  a vendor  to  enforce  his 
lien  for  purchase  money. 

In  a suit  of  this  nature  in  applying  for  the  final  order  for  sale,  it  is  not 
necessary  that  the  affidavit  of  the  plaintiff  as  to  non-payment  should 
negative  the  fact  of  possession  or  the  receipt  of  rents  and  profits. 

This  was  an  application  for  a final  order  for  sale.  The 
suit  was  by  a vendor  to  enforce  his  lien  for  purchase  money, 
and  the  vendee  had  been  ordered  to  pay  the  amount  found 
due  to  the  plaintiff,  to  him,  at  the  office  of  his  solicitors. 
The  affidavit  of  the  plaintiff  as  to  non-payment  did  not 
negative  possession,  or  the  receipt  of  rents  and  profits. 

Spragge,  Y.  C.,  held  that  the  master  had  rightly 
appointed  the  money  to  be  paid  at  the  office  of  the  plaintiff’s 
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solicitors,  as  the  order  of  the  29th  June,  1861,  only  applies 
to  mortgage  money;  and  that  it  was  unnecessary  in  a suit  of 
this  nature,  on  applying  for  a final  order  for  sale,  that  the 
plaintiff  should  negative  possession  of  the  property,  or  the 
receipt  of  rents  and  profits. 

Order  granted. 


Campbell  y.  Garrett. 

Final  order  for  foreclosure. 

On  an  application  for  a final  order  for  foreclosure,  the  bank  certificate  of 
non-payment  should  be  made  by  the  cashier,  or  other  like  officer.  A 
certificate  of  the  accountant,  as  such,  is  not  sufficient. 

This  was  an  application  by  Crickmore  for  a final  order 
for  foreclosure.  The  usual  hank  certificate  as  to  non-pay- 
ment was  signed  by  the  accountant.  It  was  alleged  that  the 
manager  of  the  bank  was  absent,  and  that  the  accountant 
was  acting  as  manager  pro  tem .,  but  these  facts  were  not 
shewn. 

Spragge,  Y.  C. — The  certificate  should  be  signed  by  the 
cashier  or  manager,  or  other  the  like  officer,  that  is,  the 
person  in  charge  of  the  office;  the  accountant  is  not  a like 
officer  to  the  manager  or  cashier ; the  certificate  is,  there- 
fore, insufficient.  I must  put  you  to  renew  the  application, 
as  I have  of  late,  with  the  concurrence  of  the  other  members 
of  the  court,  established  this  practice,  as  the  time  of  the 
court  has  been  much  wasted  by  solicitors  making  applica- 
tions on  imperfect  papers. 

Order  refused. 


Blain  v.  Terryberry. 

Application  to  commit  a witness  for  refusing  to  sign  depositions. 

An  application  to  commit  a witness  for  contempt  in  refusing  to  sign  deposi- 
tions made  by  him,  will  not  be  granted  ex  parte',  notice  should  be  served 
on  the  witness.  • 

This  was  an  ex  parte  application  by  Spencer , for  an  order 
to  commit  a witness  for  refusing  to  sign  depositions  made  by 
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him  in  a cause  before  one  of  the  masters.  Copeland  v. 
Stanton,  1 P.  W.  414  ; Courtenay  v.  Hoskins,  2 Russ.  253  ; 
Nolan  y.  Shannon,  1 Mol.  157,  were  cited  to  shew  that  the 
depositions  were  imperfect  until  signed  by  the  witness. 

Spragge,  Y.  C. — Only  two  of  the  cases  cited  appear  to 
apply  to  the  point  as  to  signature  of  the  depositions,  and 
even  if  the  rule  be  as  contended  for,  it  may  be  doubted  if  it 
applies  in  strictness  where  the  person  taking  the  depositions 
( i.e .,  the  master)  is  the  same  as  the  one  who  uses  them. 
However,  as  it  may  be  that  the  witness  properly  refused  to 
sign  them,  you  must  give  him  notice  of  this  application. 


Trueman  v.  School  Trustees  for  Peel. 

Consent  of  party — How  verified. 

Where  on  an  application  for  an  order,  a consent  of  a party  to  the  cause 
is  produced  as  a ground  for  making  the  order,  it  must  be  shewn  that  the 
effect  of  signing  such  consent  was  explained  to  the  party,  and  was 
understood  by  him. 

Hodgins  moved  on  behalf  of  the  plaintiff  for  an  order  to 
dismiss  his  bill  of  complaint  without  costs.  A consent  of 
the  defendants  was  produced,  signed  by  the  proper  officer, 
and  sealed  with  the  corporate  seal,  to  which  was  annexed  an 
affidavit  verifying  the  execution.  The  affidavit,  however, 
did  not  state  that  the  effect  of  signing  the  consent  was 
explained  to  the  party  signing. 

Spragge,  V.  C. — The  affidavit  of  execution  is  insufficient. 
It  does  not  show  that  the  effect  of  signing  the  consent  was 
explained  to  the  party  signing,  and  was  understood  by  him. 


Order  refused. 
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Early  y.  McGill. 

Examination  of  witness  de  bene  esse. 

An  application  to  examine  a witness  de  bene  esse,  on  the  ground  that  he 
is  about  to  leave  the  jurisdiction,  will  not  be  granted  ex  parte,  notice  must 
be  served. 

This  was  an  ex  parte  application  by  J . C.  Hamilton , for 
an  order  to  examine  a witness  de  bene  esse , on  the  ground 
that  he  was  about  to  leave  Canada. 

Spragge,  Y.  C.,  declined  to  grant  such  an  order  ex  parte , 
but  gave  leave  to  serve  one  clear  day’s  notice  of  motion. 


Robinson  v.  Dobson. 

Service  of  bill  on  infant — Application  to  appoint  guardian. 

An  infant  should  be  served  with  the  bill  before  the  return  of  the  notice  of 
application  for  the  appointment  of  guardian,  otherwise  notice  of  the 
application  will  have  to  be  re-served. 

A notice  of  application  for  the  appointment  of  a guardian 
to  an  infant  defendant  had  been  served,  and  Foster , on  the 
return  of  the  notice  of  application,  appeared  for  the  plaintiff, 
and  stated  that  the  bill  had  not  been  served  on  the  infant, 
and  asked  that  the  notice  might  be  enlarged  for  a week,  so 
as  to  effect  service  of  the  bill  in  the  meantime.  No  one 
appeared  for  the  infant. 

Spragge,  Y.  C.,  declined  to  allow  the  motion  to  stand  as 
asked,  and  directed  that  a new  notice  of  the  application 
should  be  served  as  well  as  the  bill. 


Ellis  v.  Ellis. 

Foreclosure  suit — Vesting  order. 

A mortgagor,  who  has  in  the  course  of  a foreclosure  suit  duly  redeemed 
the  property,  is  not  obliged  to  accept  a simple  discharge  of  the  mortgage, 
but  may,  at  his  option,  have  a vesting  order  of  the  property. 

This  was  an  application  for  a vesting  order  by  J.  A. 
Boyd  on  behalf  of  the  defendant,  a mortgagor,  he  having 
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duly  paid  the  mortgage  money.  It  was  objected  on  the 
other  side  that  a simple  discharge  of  the  mortgage  was 
sufficient  for  all  purposes. 

Spragge,  Y.  C. — It  is  admitted  that  the  mortgage  money 
is  paid  off;  the  applicant  may,  therefore,  take  the  order  as 
asked,  he  is  not  obliged  to  be  content  with  an  ordinary 
discharge  of  mortgage. 


Knottinger  y.  Barber. 

Final  order  for  foreclosure 

Where  the  account  is  changed  in  a foreclosure  suit  after  the  master’s 
report,  and  a notice  of  credit  is  given  under  the  Order  of  29th  June, 
1861,  such  notice  should  he  given  before  the  day  appointed  for  the  pay- 
ment. 

This  was  an  application  for  a final  order  for  foreclosure. 
It  appeared  that  the  defendant,  the  mortgagor,  had  paid  a 
portion  of  the  amount  found  due,  since  the  master  had  made 
his  report,  and  that  the  plaintiff  had  served  him  with  notice 
of  credit  under  the  Order  of  29th  June,  1861,  but  not  until 
after  the  day  appointed  for  payment. 

Spragge,  V.  C.,  held  that  the  notice  was  of  no  avail,  as 
it  should  have,  been  served  before  the  day  appointed  for 
payment,  and  directed  av  new  account  to  be  taken,  and  a 
new  day  appointed  for  payment. 


Boyd  v.  Wilson. 

Foreclosure  suit — Endorsement  on  bill  of  amount  claimed. 

On  taking  the  account  in  foreclosure  suits  no  more  can  be  found  due  than 
the  amount  claimed  by  the  endorsement  on  the  copy  of  the  bill  served. 

This  was  a foreclosure  suit,  and  the  bill  when  served  had  . 
been  endorsed  under  the  Orders  of  10th  January,  1863, 
but  the  amount  claimed  thereby  was  only  the  amount  due 
at  the  time  of  bill  filed,  some  instalments  not  having  then 
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fallen  due.  The  master,  in  taking  the  account,  had  refused 
to  go  beyond  the  amount  claimed  in  the  endorsement,  and 
now  Burns  moved  ex  parte  (the  decree  having  been  taken 
on  praecipe)  for  an  order,  directing  the  master  to  take  an 
account  of  the  whole  amount  subsisting  and  unpaid  on  the 
mortgage. 

# 

Spragge,  Y.  C. — I do  not  think  I can  help  you  under  the 
circumstances;  you  should  have  claimed  the  whole  amount. 

Order  refused. 


Macfie  v.  McDougall. 

Foreclosure  suit — Married  woman — Decree  on  ’praecipe. 

The  fact  that  a married  woman  is  a defendant  to  a foreclosure  suit  (the 
time  for  her  separate  answer  having  elapsed)  does  not  render  it  neces- 
sary to  apply  to  a judge  in  Chambers,  for  a direction  to  the  registrar  to 
draw  up  the  decree  on  praecipe , as  the  registrar  has  power  to  do  so 
without  any  direction. 

This  was  an  application  in  a foreclosure  suit  for  a direction 
to  the  registrar  to  draw  up  the  decree  on  praecipe^  as  it  was 
thought,  that  the  fact  of  there  being  a married  woman  defen- 
dant, rendered  such  a course  necessary.  An  order  against 
her  to  answer  separately  had  been  obtained  and  served,  and 
the  time  for  her  answer  had  elapsed. 

Vankoughnet,  C. — You  need  not  come  here  for  any 
direction.  The  case  of  a married  woman  is  different  from 
that  of  an  infant,  and  it  seems  to  be  held  in  England  that  a 
married  woman  defendant,  after  an  order  to  answer  sepa- 
rately is  to  be  treated  as  a feme  sole.  The  registrar  will 
draw  up  the  decree  without  any  direction. 


U 
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Johns  v.  Furze. 

Enlarging  time  to  make  award. 

On  applying  for  an  order  to  enlarge  the  time  for  making  an  award,  the 
original  agreement  to  arbitrate  should  be  produced,  or  if  in  the  custody 
of  the  opposite  party,  it  must  be  shewn  that  he  refuses  to  give  it  up  ; it 
is  not  sufficient  that  the  party  applying  swears  merely  that  he  cannot 
procure  it. 

This  was  an  application  by  8.  H.  Blake  for  an  order  to 
enlarge  the  time  for  making  an  award.  In  support,  Con. 
Stats.  U.  C.,  ch.  22,  sec,  1T2,  and  Russell  on  Arbitration, 
p.  550  were  cited.  The  original  agreement  to  arbitrate  had 
been  made  an  order  of  court,  but  was  not  produced,  the 
party  applying  swearing  that  it  was  in  the  custody  of  the 
opposite  party  and  that  he  could  not  procure  it.  A verified 
copy  of  the  agreement  was  sought  to  be  put  in. 

Vankougiinet,  C. — The  original  agreement  should  be 
produced,  if  possible ; the  affidavit  does  not  state  that  the 
party  refuses  to  give  it  up,  and  it  is  only  where  the  opposite 
party  so  refuses,  or  it  is  not  possible,  from  other  causes,  to 
produce  the  original,  that  the  court  will  receive  a copy. 


Adams  v.  Eamer. 

Foreclosure  suit — Dispensing  with  service  of  order  appointing  a new  day. 

On  an  application,  in  a foreclosure  suit,  for  an  order  appointing  a new  day 
for  payment  of  the  mortgage  money,  it  was  asked  that  service  of  the 
order  should  be  dispensed  with,  the  defendant  being  out  of  the  jurisdic- 
tion ; but  the  only  evidence  of  that  fact  being  an  affidavit  of  the  plaintiff, 
the  court  declined  to  treat  such  affidavit  as  evidence  of  the  fact,  and 
directed  the'  order  to  be  served  if  possible. 

This  was  an  application  by  Snelling  for  an  order  appoint- 
ing a new  day  for  payment  of  mortgage  money,  the  suit 
being  for  foreclosure.  It  was  also  asked  that  service  of  the 
order  might  be  dispensed  with,  and  an  affidavit  of  the  plain- 
tiff wTas  read  showing  that  the  defendant  had  left  the 
province,  and  had  no  residence  here,  and  had  told  the 
plaintiff  that  he  had  no  intention  of  returning. 


Vankoughnet,  C. — The  statements  in  the  affidavit,  if 
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true,  are  no  doubt  a sufficient  ground  for  dispensing  with 
service  of  the  order,  but  the  affidavit  of  the  plaintiff  merely, 
is  not  sufficient  evidence.  In  order  to  save  time,  however, 
you  can  take  an  order  in  the  alternative,  to  serve  him  if  he 
can  be  found  within  the  jurisdiction,  if  not,  that  service  be 
dispensed  with,  which  will  necessitate,  when  you  come  for  the 
final  order,  the  production  of  an  affidavit  from  some  other 
person  than  the  plaintiff,  as  to  the  defendant  being  out  of 
the  jurisdiction. 


The  Bank  op  Montreal  v.  Wallace. 

Administration  ad  litem. 

The  court  will  not  appoint  an  administrator  ad  litem  of  a deceased  party, 
where  the  party  deceased  had  a substantial  interest  in  the  suit. 

This  was  an  application  by  6r.  M.  Evans , on  petition  of  the 
plaintiffs  which  had  been  served  on  all  parties,  for  the  ap- 
pointment of  an  admistrator  ad  litem  to  a deceased  party 
to  the  suit.  It  was  a mortgage  case,  and  a final  order  for 
sale  had  been  granted  and  the  sale  advertised  ; but  after  the 
final  order  had  been  obtained  and  before  the  sale,  the  defen- 
dant (the  mortgagor)  had  died,  and  it  was  now  asked  that  an 
administrator  ad  litem  might  be  appointed,  it  being  con- 
tended that  the  final  order  for  sale  operated  as  a foreclosure 
against  the  mortgagor. 

Vankoughnet,  C. — The  court  will  only  appoint  an  ad- 
ministrator ad  litem  to  a party  who  has  no  substantial  in- 
terest, such  as  a naked  trustee.  The  deceased  here  is  the 
person  directly  interested  in  the  estate  to  be  sold,  being  in 
fact  the  owner  of  it,  and  entitled  to  any  surplus  out  of  the 
proceeds  of  the  sale.  I think  you  must  revive  the  suit 
against  the  heirs  of  the  mortgagor,  I do  not  see  how  you  can 
get  along  without  it,  it  is  one  of  those  accidents  which  can- 
not be  helped. 


Note. — A similar  decision  was  given  by  bis  Lordship  on  the  same  day  in 
the  case  of  Wallace  v.  McKay. 
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Brandon  v.  Wheeler. 

Order  for  married  woman  to  answer  separately. 

The  court  will  not,  at  the  instance  of  the  plaintiff  to’the  suit,  grant  an  order 
for  a married  woman  to  answer  separately,  unless  the  husband  has  been 
served  with  the  bill.  The  fact  that  the  husband  has  absconded  and 
cannot  be  found,  does  not  alter  this  rule. 

This  was  an  application  by  Donovan , on  behalf  of  the 
plaintiff,  for  an  order  for  a married  woman  defendant,  to 
answer  separately,  her  husband  being  a co-defendant ; the 
bill  had  been  served  upon  her,  and  more  than  four  weeks 
had  since  elapse^.  It  appeared,  however,  that  the  husband 
had  not  been  served  with  the  bill,  the  plaintiff  being  unable 
to  find  him,  and  that  it  would  probably  be  necessary  to 
serve  him  by  publication. 

Vankoughnet,  C. — I cannot  grant  the  order;  you  must 
serve  the  husband  first,  and  the  time  for  the  joint  answer 
must  have  elapsed : that  is,  the  settled  practice  of  the  court; 
it  makes  no  difference  that  the  husband  cannot  be  found. 
The  Orders  of  Court  provide  for  such  cases  by  advertising 
the  defendant,  and  if  after  the  expiration  of  the  time  limited 
for  the  husband  to  answer,  the  wife  shall  have  omitted  to  put 
in  her  answer,  an  order,  such  as  is  now  asked,  may  be 
obtained. 


Harris  v.  Meyers. 

Attornment— Order  nisi. 

The  court  will  not  grant  an  order  nisi  against  a person  not  a party  to  the 
suit,  where  an  order  against  such  a person  is  required,  the  proper  practice 
to  obtain  it,  is  by  notice  of  motion  or  petition. 

This  was  an  application  for  an  order  nisi  to  compel  a 
tenant  of  a party  to  the  suit  to  shew  cause  W'hy  he  should  not 
attorn  to  the  receiver  in  the  cause. 

Vankoughnet,  C. — You  cannot  get  an  order  nisi  against 
a stranger  ; that  process  is  only  applicable  to  parties  to  a 
suit ; you  must  serve  a petition  or  notice  of  motion. 
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Martin  y.  Purdy. 

Re-sale  of  property  in  mortgage  suit. 

Where  a sale  has  proved  abortive  by  reason  of  the  purchaser  refusing  to 
complete  the  contract,  a re-sale  will  be  granted  ex  parte,  but  if  any  relief 
is  asked  against  such  defaulting  purchaser,  notice  must  be  served  on  him. 

This  was  an  ex  parte  application  for  a re-sale.  It  appeared 
that  a person  had  attended  at  the  sale  and  bid  for  the  property, 
and  that  it  had  been  knocked  down  to  him,  when  he  said  he  had 
not  sufficient  money  with  him  to  pay  the  usual  deposit,  but 
that  he  would  get  it  and  return  and  pay  it  in  a few  hours, 
which  he  had  failed  to  do,  and  upon  being  afterwards 
requested  to  complete  his  purchase,  had  refused. 

Vankoughnet,  C. — You  can  have  a re-sale  simply  without 
giving  notice,  but  if  you  wish  any  relief  against  the  pur- 
chaser, such  as  to  make  him  liable  for  the  costs  of  the  sale, 
or  for  any  deficiency  on  a re-sale,  you  must  serve  him  with 
notice. 


In  re  Eccles  and  Carroll,  Solicitors,  &c. 

Taxation  of  a solicitor’s  bill  of  costs. 

Where  a solicitor  has  neglected  to  take  a written  retainer  from  his  client, 
and  there  is  afterwards  a dispute  between  them  as  to  the  retainer,  and 
the  evidence  is  conflicting,  this  court  will  give  weight  to  the  denial  of  the 
client  as  against  the  solicitor. 

This  was  an  application  by  Carroll  for  leave  to  deliver  an 
amended  bill  of  costs.  The  plaintiff  in  the  suit  (foreclosure) 
was  one  Ann  Brown,  but  it  was  sworn  to  on  behalf  of  the 
solicitors,  that  one  R.  F.  Brown,  a son  of  the  plaintiff,  had 
brought  the  mortgage  to  the  solicitors,  and  had  stated  that 
he  was  the  real  owner  of  it,  he  having  used  the  name  of  his 
mother  as  a protection  against  creditors,  or  because  he  was 
in  the  sheriff ’s  Office ; that  he  had  given  instructions  as  to 
the  suit  throughout ; that  the  plaintiff  Ann  Brown  had  never 
been  to  the  solicitor’s  office  ; that  she  was  worth  nothing, 
and  that  the  costs  would  be  lost,  if  the  solicitors  were  com* 
pelled  to  look  to  her  only  for  them. 
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Hodgins , contra,  read  affidavits  from  tlie  plaintiff  and  R. 
F.  Brown,  to  the  effect  that  the  mortgage  belonged  solely  to 
Ann  Brown,  and  that  R.  F.  Brown  had  no  interest  in  it ; 
that  no  such  statement  had  been  made  by  R.  F.  Brown  as 
sworn  to  on  the  other  side,  and  that  he  had  not  retained  the 
solicitors  personally,  but  instructed  them,  merely  as  the  agent 
of  the  plaintiff. 

Carroll,  in  reply. 

Yankoughnet,  C. — It  is  the  practice  of  this  court  that 
where  a retainer  is  asserted  by  a solicitor  and  denied  by  the 
alleged  client,  to  give  weight  to  the  denial  of  the  client  as 
against  the  solicitor.  It  is  very  careless  of  solicitors  not  to 
take  a written  retainer  from  clients,  as  they  render  themselves 
liable  at  any  moment  to  have  their  claim  for  costs  disputed, 
especially  where  the  party  sought  to  be  charged  is  not  the 
party  to  the  suit ; if  solicitors  are  so  incautious  as  not  to 
take  a written  retainer,  they  must  submit  to  the  loss. 


Baldwin  v.  Crawford. 

Death  of  surety  of  receiver — Approval  of  new  one. 

Where  a surety  of  a receiver  dies  pending  the  suit,  the  receiver  may 
obtain  ex  parte  an  order  referring  it  to  the  master  to  approve  of  a new 
one. 

This  was  an  ex  parte  application  on  behalf  of  the  receiver 
in  the  cause  for  an  order  referring  it  to  the  master  to  approve 
of  a new  surety,  a former  one  having  died. 

Yankoughnet,  C.,  granted  the  order  as  asked. 


Henry  v.  McKeown. 

Ex  parte  applications. 

On  an  ex  parte  application  the  court  will  not  listen  to  any  objections  from 
the  other  parties  to  the  suit. 

This  was  an  ex  parte  application  for  an  order  nisi  to  com- 
pel the  delivery  of  an  abstract  of  title  pursuant  to  a 
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master’s  direction.  The  party  required  to  produce  the 
abstract  appeared  by  his  solicitor,  and  objected  to  the  order 
being  granted,  alleging  that  an  understanding  had  been 
made  not  to  move  for  the  order. 

Vankoughnet,  C. — This  is  properly  an  ex  parte  applica- 
tion, and  I cannot  therofore  listen  to  anything  from  the 
other  side.  If  the  order  is  taken  out  contrary  to  any 
understanding,  of  course  it  can  be  set  aside. 

Order  granted. 


Simpson  V.  Simpson. 

Redemption  suit — Parties  to  conveyance — Dower. 

A foreclosure  suit  had  been  brought  and  a final  order  obtained  therein  : 
some  time  afterwards  the  mortgagor  had  filed  a bill  to  redeem,  and  the 
court  had  opened  the  foreclosure  and  granted  redemption  ; it  appearing 
that  no  change  had  taken  place  in  the  relative  position  of  the  parties, 
held,  on  a motion  by  the  mortgagee  for  payment  out  of  court  of  the  mort- 
gage money,  that  it  was  unnecessary  for  the  wife  of  the  mortgagee  to  join 
in  the  conveyance  to  the  mortgagor  to  bar  dower. 

This  was  a redemption  suit,  the  premises  in  question 
had  been  previously  foreclosed  and  a final  order  granted 
under  which  the  defendant  in  the  present  suit  had  held 
possession  for  some  time.  The  foreclosure  had  been  opened 
and  redemption  granted  and  the  plaintiff  had  paid  the  mort- 
gage money  into  court,  and  now  D.  McLennan  moved 
for  payment  out  to  the  defendant,  he  having  duly  executed 
the  conveyance  to  the  plaintiff. 

Spencer  contra,  objected  on  the  ground  that  the  wife  of 
the  mortgagee  had  not  released  her  dower,  not  being  a party 
to  the  conveyance. 

Esten,  V.  C.,  held  that,  as  a final  order  for  foreclosure 
was  a defeasible  instrument,  and  as,  in  this  case,  there  had 
been  no  change  in  the  relative  position  of  the  parties,  it  was 
unnecessary  for  the  mortgagee’s  wife  to  be  a party  to  the 
conveyance  in  order  to  release  her  dower. 
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Watson  v.  Moore. 

Clerical  error  in  Master's  report. 

An  Order  to  correct  a clerical  error  in  a Master’s. report  will  be  granted 
ex  parte. 

The  Master  before  whom  the  accounts  had  been  taken, 
after  finding  that  the  amount  due  to  the  plaintiff  was 
$476*62,  stated  the  same  as  equal  to  £109  8s.  Id.,  instead 
of  £119  8s.  Id.,  and  directed  payment  by  the  defendant  of 
the  smaller  sum,  and  Taylor  moved  ex  parte  for  an  order 
to  correct  the  report,  citing  White  v.  Courtney,  Chambers 
R.  11. 

Vankoughnet,  C. — You  may  take  an  order  correcting 
the  error. 

Note. — A similar  order  to  correct  a clerical  error  in  a Master’s  report 
was  granted  ex  parte  by  his  Lordship  on  27th  October,  1864,  in  Heward  v. 
Elliott. 


Thompson  y.  Walker. 

Leave  to  appeal  from  master's  report  after  confirmation 

On  an  application  for  leave  to  appeal  from  a master’s  report  after  confirma- 
tion, it  must  be  shewn  that  the  master  is  wrong,  or,  at  least,  that  there 
is  some  reasonable  ground  for  doubting  the  correctness  of  his  decision. 

This  was  an  application  by  8.  II.  Blake , 24th  October, 
1864,  for  leave  to  appeal  from  the  master’s  report,  which 
had  been  confirmed  on  the  14th  September,  1864.  An  affi- 
davit of  the  applicant  was  Head  shewing  that  the  master  had 
not  taken  any  account  of  the  amount  due  by  the  defendant  to 
the  plaintiff  at  the  time  of  filing  the  bill,  and  that  if  it  had  been 
so  taken  it  would  have  appeared  that  nothing  was  then  due. 
The  hearing  on  further  directions  had  taken  place,  and  the 
costs  of  the  suit  awarded  to  the  plaintiff,  but  the  decree  had 
not  been  entered,  and  it  was  contended  that  if  it  had  ap- 
peared on  the  report  that  nothing  was  due  at  the  date  of 
filing  the  bill,  the  court  might  have  given  a different  decision 
with  regard  to  the  costs.  Notice  of  appeal  had  not  been 
served  in  due  time  through  the  neglect  of  the  solicitor  of  the 
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applicant,  and  it  was  contended  that  the  client  should  not 
suffer  by  reason  of  it.  Thompson  v Rook,  before  his  honor 
Y.  C.  Bsten , (not  reported,)  was  cited.  In  that  case  leave 
had  been  granted  more  than  eighteen  months  after  the  con- 
firmation of  the  report. 

Gr.  Murray , contra,  for  the  plaintiff,  read  an  affidavit 
shewing  that  great  delay  had  taken  place  in  the  Master’s 
office,  which  had  been  caused  by  the  applicant,  and  that  he 
ought  to  have  no  indulgence  shewn  him.  He  contended  that 
the  amount  due  at  the  time  of  filing  the  bill  was  not  material, 
as  that  wTas  not  in  question  in  the  suit,  the  object  of  which 
was  to  ascertain  what  was  the  state  of  account  existing  be- 
tween the  parties,  with  a view  to  inserting  the  amount  in  a 
mortgage  security  which  was  to  he  given  by  the  defendant. 
He  cited  Turner  v.  Turner,  (1  Swan  154;)  Hawkins  v.  Hay, 
(1  Yes.  189.)  Counsel  also  asked  for  leave  to  give  notice 
of  cross  appeal  in  case  the  application  were  granted. 

S.  H.  Blake  in  reply. 

Yankoughnet,  C. — I apprehend  that  where,  after  confir- 
mation of  a report,  leave  is  asked  to  appeal,  some  reasonable 
ground  must  he  shewn  for  doubting  the  decision  of  the  Mas- 
ter at  least,  if  not  that  he  is  wrong ; and  as  I think  that  it 
may  reasonably  be  doubted  whether  the  Master  was  correct  in 
refusing  to  go  into  the  state  of  accounts  at  the  time  of  filing  the 
bill,  which  I think  may  have  influenced  the  court  in  regard  to 
the  costs  of  the  suit,  I will  grant  the  application  ; but  it  must 
be  on  the  terms  of  paying  the  costs  of  this  application,  and 
of  the  proceedings  taken  since  the  confirmation  of  the  report, 
and  notice  of  the  appeal  must  be  served  within  one  week 
after  the  taxation  of  the  costs.  The  plaintiff  may  give  no- 
tice of  cross  appeal.  His  Lordship  commented  upon  the 
negligence  of  solicitors,  by  which  applications  of  this  and  a 
similar  nature  were  necessitated,  and  said  that,  if  an  improve- 
ment were  not  shewn  in  this  respect,  the  court  would  be 
obliged  to  order  solicitors,  personally,  to  pay  the  costs  inci- 
dental to  such  applications. 
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Bowen  v.  Turner. 

Leave  to  amend. 

Where  the  time  has  elapsed  for  obtaining  the  usual  order  of  course  to 
amend,  the  court  will  not  grant  an  order  to  amend  as  the  plaintiff  may 
be  advised  as  an  indulgence,  on  the  ground  that  the  plaintiff  had 
intended  to  take  out  the  usual  order  within  the  proper  time,  but  had  not 
done  so  through  a mistake  of  a clerk  of  his  solicitor. 

This  was  an  application  on  notice  for  an  order  to  amend 
as  the  plaintiff  might  be  advised.  An  affidavit  of  a clerk  of 
the  plaintiff’s  solicitor  was  read,  shewing  that  it  was  the 
intention  of  the  solicitor  to  amend  the  bill,  but  that  the 
usual  order  had  not  been  taken  out  in  due  time  by  mistake. 

Hodgins , contra,  objected  that  such  an  order  was  never 
granted  on  an  application  of  this  kind ; the  amendments 
should  be  put  in,  and  the  truth  of  them  should  be  shewn  to 
the  court. 

On  the  other  side,  in  reply,  it  was  contended  that  the 
motion  was  not  made  in  accordance  with  the  strict  practice, 
as  laid  down  in  Order  IX.,  sec.  14,  but  that  the  order  was 
asked  as  an  indulgence,  and  terms  would  willingly  be  sub- 
mitted to. 

Vankoughnet,  C. — It  is  not  in  my  power  to  grant  the 
indulgence,  as  I think  the  Order  IX.,  sec.  14,  is  peremptory 
in  its  requirements. 

Order  refused. 


Merrill  v.  Ellis. 

Leave  to  answer  after  order  pro  confesso. 

On  a motion  for  leave  to  answer  notwithstanding  an  order  pro  confesso , the 
answer  sought  to  be  put  on  the  files,  should  be  produced  to  the  court 
duly  sworn. 

This  was  an  application  by  Hodgins  on  behalf  of  the 
defendant  for  leave  to  file  an  answer  notwithstanding  that 
the  bill  had  been  taken  pro  confesso.  After  going  into  the 
merits  of  the  application,  the  proposed  answer  was  put  in. 
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S.  H.  Blake  contra,  objected  that  the  jurat  to  the  answer 
was  insufficient.  The  defendant  was  a marksman,  and  the 
objection  was  that  there  was  no  witness  to  his  signature,  it 
being  contended  that  in  such  case  there  should  be  a witness 
who  should  be  sworn  as  well  as  the  defendant.  Smith’s 
Ch.  Pr.,  7th  ed.,  p.  478,  and  the  form  of  jurat  given  by 
the  general  orders  of  1853,  schedule  F.  were  referred  to. 

Hodgins , in  reply,  did  not  answer  the  objection  as  to  the 
form  of  the  jurat , and 

Vankougiinet,  C.,  said,  that  if  the  answer  had  been 
properly  sworn  to,  he  would  have  granted  the  application, 
but  that,  as  it  was  a general  rule  that  on  applications  of  this 
nature  the  proposed  answer  should  be  put  in,  duly  sworn  to, 
he  must  refuse  the  application  with  costs. 

Note. — On  the  following  day  the  case  was  spoken  to  on  behalf  of  the 
applicant  as  to  the  sufficiency  of  the  jurat , and  it  then  appeared  that,  the 
answer  having  been  read  over  by  the  commissioner,  the  form  of  jurat  given 
at  p.  335,  of  Snelling  and  Jones’  Orders,  was  used.  It  was  now  contended 
that  this  jurat  was  sufficient  on  the  ground  that  where  the  answer  was  read 
by  the  commissioner  and  the  mark  made  in  his  presence,  it  was  unneces- 
« sary  to  have  the  mark  attested.  Daniel’s  Ch.  Pr.,  3rd  ed.,  p.  600  ; Pilking- 
ton  v.  Himsworth,  1 Y & C Exch.  615,  note  a;  Braith waite’s  Record  and 
Writ  Practice,  pp.  380  and  388  and  notes,  were  cited  in  support  of  this 
view  of  the  matter.  His  Lordship  then  remarked  that  the  form  given  in 
the  schedule  to  the  Orders  of  June,  1853,  seemed  only  to  contemplate  the 
case  of  the  answer  not  being  read  by  the  commissioner,  but  that  it  seemed 
reasonable  to  suppose,  that,  where  the  answer  was  read  by  the  commis- 
sioner, and  the  defendant  made  the  mark  in  his  presence,  it  was  not  neces- 
sary to  attest  the  mark,  but  that  as  Mr.  Hodgins  had  not  replied  to  the 
objection  when  taken  by  Mr.  Blake,  and  as  the  application  had  been  dis- 
posed of,  he  could  make  no  other  order  on  the  motion. 


Macbeth  y.  Smart. 

Filing  papers — Payment  of  fees . 

An  appeal  bond  and  the  affidavit  of  execution  thereof  are  separate  docu- 
ments, and  must  be  stamped  as  such  when  filed. 

The  recent  act  respecting  law  stamps  has  made  no  alteration  in  the  practice 
of  the  court  as  to  the  mode  of  computing  the  proper  amount  of  fees. 

It  appeared  that  the  usual  appeal  bond,  upon  the  back  of 
which,  and  on  the  same  sheet  of  paper,  the  usual  affidavit 
of  execution  was  written,  had  been  filed,  the  bond  being 
stamped  with  the  proper  ten  cent  stamp,  but  by  an  over- 
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sight  no  stamp  had  been  affixed  to  the  affidavit  of  execution, 
and  now  Smart  asked  for  an  expression  of  opinion,  as  to 
whether  the  bond  and  affidavit  were  to  be  counted  as  one  or 
two  filings,  and  if  as  two,  then  that  leave  might  be  granted 
to  affix  the  proper  stamp  on  the  affidavit.  It  appeared  that 
the  officers  of  the  court  had  hitherto  required,  and  solici- 
tors had  granted,  payment  for  such  a proceeding  as  two 
filings,  but  it  was  argued  that  such  could  not  be  considered 
as  the  settled  practice  of  the  court,  as  solicitors  had  com- 
plied with  the  demand  more  to  avoid  dispute  than  because 
they  considered  the  charge  a proper  one,  but  that  the 
recent  act  would  necessitate  the  profession  in  future  to  be 
more  careful  in  the  payment  of  fees  to  avoid  any  penalty, 
and  it  was  contended  that  the  bond  being  incomplete  and  of 
no  use  without  the  affidavit  of  execution,  that  the  two  should 
be  counted  as  one  document,  and  filed  as  such.  As  to  the 
power  of  the  court  to  grant  leave  to  stamp  a document 
where  it  had  been  omitted  by  mistake,  sec.  18,  of  the  act, 
(27  & 28  Vie.,  ch.  5,)  was  cited, 

Vankoughnet,  C. — I think  the  bond  and  affidavit  should 
be  counted  as  two  documents ; the  bond  is  complete  in  itself 
as  a bond  without  the  affidavit,  although  it  would  be  of  no 
use : besides,  the  act  has  not  altered  the  practice  of  the 
court  as  to  the  mode  of  computing  the  amount  of  fees  to 
be  paid  on  proceedings  taken  in  it,  and  as  in  such  case  two 
filings  have  always  hitherto  been  paid  for,  I think  the 
practice  must  be  considered  so  settled.  You  can  take  the 
order  giving  leave  to  affix  the  proper  stamp  on  the  affidavit. 

Order  granted  without  any  penalty. 


Spawn  v.  Nelles* 

Dismissal  for  want  of  prosecution. 

The  fact  that  a replication  has  been  filed,  and  that  the  defendant  himself  is 
therefore  in  a position  to  set  the  cause  down  for  examination  and  hearing, 
is  no  bar  to  a motion  to  dismiss  for  want  of  prosecution. 

This  was  a motion  made  on  the  2nd  of  November,  1864, 
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on  behalf  of  the  defendant,  to  dismiss  the  plaintiff’s  bill  for 
want  of  prosecution.  The  answer  had  been  filed  on  the 
21st  of  March,  1863,  the  replication  on  the  7th  September, 
1863,  and  the  plaintiff  had  set  the  cause  down  for  examina- 
tion and  hearing  for  the  Hamilton  sittings  in  October,  1863, 
but  he  had  procured  it  to  stand  over,  and  nothing  had  been 
done  by  him  since,  notwithstanding  that  the  defendant  had 
served  a notice  on  him,  requiring  him  to  proceed  with  the 
suit,  and  threatening  to  move  to  dismiss  the  bill. 

It  was  objected,  that  after  replication  filed  it  was  not 
competent  for  a defendant  to  move  to  dismiss  for  want  of 
prosecution,  as  he  wTas  in  a position  to  prosecute  the  suit 
himself,  by  setting  the  cause  down.  Richardson  v.  Moser, 
ante  p.  18,  was  cited. 

In  reply  Lewis  v.  Jones  and  Evans  v.  Evans,  in  this  court, 
(not  reported)  were  cited. 

Vankoughnet,  C.,  after  taking  time  to  look  into  the 
authorities  cited : — It  seems  that  bills  in  cases  in  the 
stage  in  which  this  suit  is,  have  been  dismissed  on  notice. 
It  is  a convenient  practice  and  saves  expense,  and  I there- 
fore follow  it. 

Order  to  go. 


Note. — This  case  seems  to  overrule  Richardson  v.  Moser,  ante  p.  18. 


Daly  v.  Robinson. 

Subpoena  to  examine  a plaintiff  residing  in  Lower  Canada. 

Where  a defendant  asks  for  an  order  for  a subpoena  to  examine  a plaintiff 
resident  in  Lower  Canada,  it  is  unnecessary  for  him  to  shew,  that  there  is 
no  cause  of  action  for  the  same  matter  pending  in  Lower  Canada. 

This  was  an  ex  parte  application  on  behalf  of  the  defen- 
dant for  an  order  for  a subpoena  to  issue  against  one  Scott, 
a plaintiff  in  the  suit,  who  was,  as  appeared  by  the  bill,  a 
resident  in  Lower  Canada.  No  affidavit  was  filed. 


Vankoughnet,  C.—It  is  usually  necessary,  on  applica- 
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tions  of  this  kind,  to  shew  that  no  action  is  pending  in  Lower 
Canada  respecting  the  same  matter,  but  I do  not  think  it  is 
necessary  where,  as  in  this  case,  the  application  is  made  by 
a defendant  against  a plaintiff,  the  latter  having  set  the 
cause  in  motion  here. 

Order  granted. 


Groves  v.  Ryves. 

Dismissal  for  want  of  prosecution. 

An  order  to  dismiss  a bill  for  want  of  prosecution  will  not  be  granted  after 
decree  made  in  the  cause. 

This  was  an  application  by  H.  Murray  to  dismiss  for 
want  of  prosecution.  It  appeared  that  the  case  had  been 
set  down  to  he  heard,  and  the  applicant  was  under  the 
impression  that  the  plaintiff  had  neglected  to  take  out  the 
decree,  but  it  was  shewn  on  the  other  side  that  the  decree 
had  been  duly  taken  out  some  time  since,  though  nothing 
had  been  done  under  it. 

VanKoughnet,  C. — I cannot  grant  the  present  applica- 
tion. I suppose  any  party  can  move  to  have  the  carriage 
of  the  decree  and  take  it  into  the  Master’s  office. 

Application  refused  with  costs. 


The  Municipality  op  Orpord  v.  Bayley. 

Application  to  make  a person  interested  in  the  equity  of  redemption  a party  in 
the  Master’s  office. 

A foreclosure  suit  bad  been  instituted  and  concluded,  tbe  final  order  having 
been  obtained.  Afterwards  it  was  discovered  that  prior  to  the  filing  of  the 
bill  the  mortgagor  had  sold  a portion  of  the  equity  of  redemption  ; Under 
these  circumstances,  an  application  for  a fiat  on  a petition,  praying  that 
the  purchaser  might  be  made  a party  in  the  Masters  office,  was  granted, 
the  court  however  expressing  an  opinion,  that  the  prayer  of  the  petition 
could  not  be  granted. 

This  was  a foreclosure  suit  which  had  been  instituted  by 
a solicitor  who  was  now  dead,  and  in  which  a final  order  had 
been  obtained.  Subsequently  it  was  discovered  that,  previous 
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to  the  filing  of  the  bill,  a portion  of  the  equity  of  redemption 
had  been  sold  by  the  mortgagor,  and  the  final  order  was  there- 
fore incomplete,  and  an  application  was  now  made  for  a fiat 
on  a petition  praying  that  the  purchaser  might  be  made  a 
party  in  the  Master’s  office,  as  being  interested  in  the  equity 
of  redemption.  The  order  of  29th  June,  1861,  and  Duncan 
v.  Shortis,  before  his  Lordship  Vankoughnet , C.  (not 
reported)  were  cited. 

Vankoughnet,  C. — The  matter  is  out  of  the  Master’s 
office  and  the  suit  closed.  I do  not  think  the  order  of  the 
29th  June,  1861,  contemplates  such  a case  as  this,  as  the 
Master  has  no  longer  any  jurisdiction  in  the  suit.  I will 
grant  you  the  fiat  if  you  insist  upon  it,  but  if  the  party 
appears  and  objects,  I do  not  think  I shall  grant  the  order 
asked.  I think  you  had  better  file  a bill.  In  Duncan  v. 
Shortis  I believe  there  was  a consent  by  the  purchaser, 
otherwise  I should  not  have  granted  the  order.  I know  it 
has  been  the  practice  to  grant  orders  of  this  kind  where  one 
part  owner  of  the  equity  of  redemption  has  not  been  made 
a party  to  the  bill,  and  where  the  suit  is  still  in  the  Master’s 
office,  but  I think  even  that  is  beyond  the  scope  of  the 
Order,  the  words  of  which  are,  “ by  reason  of  the  parties 
so  interested  being  numerous  or  otherwise.”  This  seems 
to  contemplate  the  case  of  a lot  being  split  up  into 
several  parts  and  sold,  as  is  frequently  the  case  in  this 
country. 


In  re  Falconer. 

Motion  for  administration  order. 

The  facts,  that  an  estate  is  small,  that  no  imputation  is  made  against  the 
executors  of  it,  and  that  it  is  unadvisable  to  incur  legal  expenses,  are  no 
answer  to  a motion  by  a legatee  against  the  executors,  for  the  usual 
administration  order. 

Osier  moved  for  the  usual  administration  order  under 
Order  XV.,  on  behalf  of  a legatee  against  the  executors. 

J.  A.  Boyd  for  the  executors.  The  estate  is  small  and 
for  the  most  part  has  been  administered ; no  imputation  has 
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been  cast  upon  the  executors,  the  fact  being,  that  they  have 
paid  a considerable  sum  out  of  pocket  beyond  the  amount 
received  by  them  from  the  estate  ; it  is  unadvisable  to  saddle 
the  estate  with  legal  expenses.  It  is  discretionary  with  the 
court  whether  to  grant  the  order  or  not,  the  words  of  the 
Order  are,  “if  the  court  shall  think  fit.” 

Vankoughnet,  C. — I could  not  prevent  this  legatee  from 
filing  a bill ; and  it  is  a general  rule  that  any  person  inter- 
ested in  an  estate  may  demand  the  intervention  of  the  court 
to  administer  it,  no  matter  how  correct  the  executors  may 
have  been.  As  to  the  words  “if  the  court  shall  think  fit,” 
they  merely  mean  that  the  court  must  satisfy  itself  that  the 
case  is  a proper  one  for  summary  administration  under  the 
Order,  and  not  one  where  a bill  should  properly  be  filed. 

Order  granted. 


King  v.  Connor. 

Change  of  place  for  payment  of  mortgage  money. 

Where  mortgage  money  was  ordered  to  be  paid  into  an  agency  of  the  Bank 
of  Upper  Canada,  and  afterwards,  and  before  the  day  appointed  for  pay- 
ment, the  agency  was  closed,  on  a motion  to  substituto  another  bank  at 
the  same  place,  held , that  a new  day  for  payment  must  be  fixed,  and  the 
order  served. 

This  was  a foreclosure  suit,  in  which  the  mortgage  money 
had  been  ordered  to  be  paid  into  the  Bank  of  Upper  Canada, 
Lindsay.  It  appeared  that  the  bank  had  subsequently 
closed  their  agency  at  Lindsay,  and  an  application  was  now 
made  for  an  order  substituting  the  Bank  of  Ontario,  Lindsay, 
for  the  Bank  of  Upper  Canada,  as  the  place  for  payment. 
The  application  was  made  some  time  before  the  day  ap- 
pointed for  payment. 

Vankoughnet,  C. — You  can  take  the  order;  but  as  you 
are  altering  the  place  for  payment,  you  must  appoint  a new 
day,  and  serve  the  order. 
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Burford  y.  Lymburner. 

Final  order  for  sale. 

In  applying  for  a final  order  for  the  sale  of  mortgaged  premises,  it  is 
necessary  that  the  usual  affidavit  of  the  plaintiff  should  negative  posses- 
sion and  the  receipt  of  rents  and  profits. 

This  was  an  application  for  a final  order  for  the  sale  of 
mortgaged  property.  The  affidavit  of  the  plaintiff,  as  to  the 
non-payment  of  the  mortgage  money,  did  not  negative  pos- 
session or  the  receipt  of  rents  and  profits. 

Spragge,  V.  C. — The  affidavit  of  the  plaintiff  should 
negative  possession  and  the  receipt  6f  rents  and  profits. 

Order  refused. 


Baird  v.  White. 

Amendment  by  way  of  supplement. 

Apart  from  any  general  orders,  this  Court  has  power  to  permit  an  amend- 
ment of  its  own  records ; so  that,  though  the  order  of  6th  J une,  1862,  may 
not  provide,  in  some  exceptional  cases,  for  the  introduction  into  a suit  of 
matter  arising  subsequent  to  its  institution,  such  matter  may  be  ordered 
to  be  introduced  upon  motion  for  leave  to  amend  the  bill. 

This  was  an  application  by  Blake , on  motion,  for  leave 
to  amend  the  bill.  The  bill  was  filed  by  Baird,  a judgment 
creditor  of  the  defendant  White,  alleging  -that  White  was 
entitled  to  certain  land,  subject  to  a charge  thereon  in  favor 
of  one  Gemmill,  a co-defendant,  who  had  the  legal  title, 
and  that  there  was  money  overdue  to  Gemmill,  and  praying 
to  be  allowed  to  redeem  him,  and  for  payment  by  White  of 
the  amount  of  the  redemption  money,  and  of  the  judgment, 
interest,  and  costs  ; and  in  default,  a sale.  Subsequent  to 
the  filing  of  the  bill,  the  plaintiff  purchased  the  interest 
of  Gemmill,  who  had  thereupon  conveyed  the  legal  estate 
to  him,  and  the  amendments  sought  to  be  introduced 
were  (amongst  others)  to  set  up  this  conveyance,  and  to 
compel  specific  performance  of  the  contract,  or  in  default 
rescission  or  sale,  Gemmill  to  be  made  a co-plaintiff.  The 
defendant  White  had  filed  a disclaimer. 

36 
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It  was  objected,  on  behalf  of  White,  that  the  only 
Orders  authorising  the  amendment  of  bills  were  Order 
IX.,  sec.  14,  and  the  Order  of  the  6th  June,  1862  ; that 
Order  IX.,  sec.  14,  did  not  apply  to  amendments  ren- 
dered necessary  by  reason  of  events  arising  subsequent 
to  the  institution  of  the  suit ; that  the  Orders  of  6th  June, 
1862,  did  not  provide  for  such  a case  as  the  present,  and  that 
the  plaintiff  must  therefore  file  a new  bill ; or  if  the  Order  of 
6th  June,  1862,  did  provide  for  such  a case,  that  then  the 
application  here  was  unnecessary,  as  the  order  asked  could  be 
obtained  in  praecipe.  It  was  also  objected  that  the  proposed 
amendments  would  change  the  nature  of  the  suit,  from  an 
ordinary  one  by  a judgment  creditor  to  enforce  his  judgment, 
to  one  for  specific  performance. 

Vankoughnet,  C.— This  court  has  power,  apart  from  any 
general  orders,  to  direct  an  amendment  of  its  own  records ; 
the  order  to  amend  may  therefore  go  as  asked. 

Note. — See  Crawford  v.  Bradburne,  post  p.  280,  and  Montreal  Bank  v. 
Auburn  Exchange  Bank,  post  p.  283. 


Winters  v.  the  Kingston  Permanent  Building  Society. 

Sheriff  ’ s poundage — Con.  Stats.  U.  C.,  c.  22,  sec.  271. 

The  plaintiff  had  obtained  a decree  in  this  cause  against  the  defendants,  by 
which  money  was  ordered  to  be  paid,  and  on  which  the  plaintiff  issued 
execution  and  lodged  it  in  the  hands  of  a sheriff.  After  seizure  under 
the  writ,  but  before  the  money  was  levied,  the  defendant  moved  for  and 
obtained  (see  ante  p.  214)  leave  to  re-hear  the  cause,  and  a stay  of  the 
execution,  on  the  terms  of  paying  the  money  into  court,  which  was 
done ; Held , that  the  sheriff,  not  having  actually  levied  the  money  under 
the  execution,  was  not  entitled  to  poundage,  but  to  fees  only  for  services 
actually  rendered,  to  be  settled  by  a judge  in  chambers. 

A decree  had  been  pronounced  herein  in  favor  of  the 
plaintiff,  directing  the  defendants  to  pay  him  a certain  sum 
of  money  and  his  costs  of  the  suit.  Execution  had  been 
sued  out  by  the  plaintiff  to  enforce  the  payment  of  these 
amounts,  and  placed  in  the  hands  of  the  sheriff  of  Fronte- 
nac  ; after  the  sheriff  had  seized  under  the  execution, 
but  before  any  sale  had  taken  place,  or  any  money  been 
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levied,  the  defendants  moved  for  (see  ante  p.  214)  and 
obtained  leave  to  re-hear  the  cause,  and  the  execution  had 
been  stayed  on  the  terms  of  paying  the  money  into  court, 
and  the  costs  to  the  plaintiff’s  solicitors,  they  undertaking  to 
repay  them  if  the  decree  should  be  reversed.  The  money 
and  costs  had  been  duly  paid  accordingly,  and  a re-hearing 
had  taken  place,  and  the  decree  been  upheld ; and  now  the 
sheriff  presented  his  petition,  praying  payment,  by  the  defen- 
dants, of  his  poundage  on  the  money  and  costs. 

S.  II.  Blake , for  the  petitioner.  The  sheriff  is  entitled 
to  poundage  if  goods  are  seized  and  the  money  made,  though 
the  money  be  not  paid  to  him  or  pass  through  his  hands. — 
Morris  v.  Boulton,  2 U.  C.  Com.  Law,  Chas.  R.  60,  67,  70  ; 
Thomas  v.  Cotton,  12  U.  C.  Q.  B.  148 ; Brown  v.  Johnson, 
5 U.  C.  L.  J.  17. 

Sullivan  contra.  The  application  is  improperly  made  by 
the  sheriff;  the  sheriff’s  remedy  is  against  the  plaintiff,  not 
the  defendants.  The  case  of  Morris  v.  Boulton  was  decided 
on  the  authority  of  English  cases  which  have  since  been 
overruled  on  this  point,  by  the  case  of  Miles  v.  Harris,  31 
L.  J.  C.  P.  361 ; 6 L.  T.  N.  S.  649. 

S.  R.  Blake , to  cure  the  objection  as  to  the  mode  of  the 
application,  appeared  for  the  plaintiffs  also,  and  consented 
to  the  order  going, 

Vankoughnet,  C. — The  execution  having  issued  out  of 
this  court  under  the  decree  originally  made  in  the  cause,  the 
sheriff  seized  under  it  certain  mortgages  of  the  defendants 
' for  the  purpose  of  making  the  money.  The  defendants 
thereupon  presented  a petition  for  re-hearing  and  applied 
to  have  execution  stayed  in  the  meantime.  Both  applica- 
tions were  granted  on  the  defendants  paying  into  court,  as 
they  subsequently  did,  the  full  amount  of  the  debt,  interest 
and  costs,  not  including  the  sheriff’s  fees  or  poundage,  as  to 
which  no  provision  was  made.  The  petition  of  re-hearing 
was  dismissed,  and  the  money  in  court  paid  out  to  the  plain- 
tiff. The  sheriff  now  presents  a petition,  asking  that  the 
defendants  may  be  ordered  to  pay  his  fees  and  poundage 
upon  the  money  brought  into  court,  alleging  that  he  would 
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have  made  that  money  under  the  writ  in  his  hands,  had  not 
its  execution  been  stayed  by  the  order  of  this  court.  In- 
dependently of  the  statute  to  which  I shall  presently  advert, 
there  seems  to  have  been  no  settled  notion,  as  to  the  practice 
which  prevails  here  in  similar  cases  at  law.  Morris  v. 
Boulton,  2 Com.  Law,  Chambers  Reports,  60,  before  Burns . 

J.  decides,  that,  under  such  circumstances  as  the  present,  the 
sheriff  is  entitled  to  poundage  ; see  on  the  same  subject  Brown 
v.  Johnson,  5 U.  C.  L.  J.  17 ; Thomas  v.  Cotton,  12  U,  C. 

Q.  B.  148.  The  language  of  the  two  judges,  Erie,  C.  J., 
and  Willes , J.,  who  expressed  their  opinions  on  this  question 
in  the  recent  case  of  Miles  v.  Harris,  81  L.  J.  C.  P.  361,  is 
not  quite  reconcilable,  although  they  concurred  in  judgment. 
The  271st  section,  however,  of  the  Common  Law  Procedure 
Act,  ch.  22,  of  the  Con.  Stats,  of  U.  C.,  which  assumes  to 
condense  and  explain,  though  it  materially  alters  in  this 
respect,  the  provisions  of  the  Statute  9th  Vic.,  ch.  56,  sec. 

2,  enacts,  that  “ In  case  the  real  or  personal  estate  of  the 
defendant  be  seized  or  advertised  on  an  execution,  but  not 
sold  by  reason  of  satisfaction  having  been  otherwise  obtained, 
or  from  some  other  cause,  and  no  money  be  actually  levied 
on  such  execution,  the  sheriff  shall  not  receive  poundage, 
but  fees  only  for  the  services  actually  rendered ; and  the 
court  out  of  which  the  writ  issued,  or  any  judge  thereof  in 
vacation,  may  allow  him  a reasonable  charge  for  any  service 
rendered  in  respect  thereof,  in  case  no  special  fee  be 
assigned  in  any  table  of  costs.”  The  practice  of  this  court 
is,  by  statute,  made  analogous  to  that  at  law,  on  proceedings 
by  execution.  It  seems  plain,  therefore,  under  the  clause  ’ 
of  the  statute  just  quoted,  that  the  sheriff  is  not  entitled  to 
poundage,  but  only  to  fees  for  services  actually  rendered,  to 
be  fixed  by  the  court  or  a judge  in  Chambers.  The  words, 
“money  actually  levied,”  contrasted  with  the  preceding 
words,  mean,  I think,  money  actually  obtained  by  the  sheriff 
himself,  out  of  the  goods.  There  would  have  been  a difficulty 
in  the  application  at  the  instance  of  the  sheriff,  had  not  the 
plaintiff  appeared  in  support  of  it.  The  immediate  remedy 
of  the  sheriff  is  ordinarily  against  the  party  who  sets  him  in 
motion,  and  the  plaintiff  might  have  made  such  arrangements 
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with  the  defendants  as  would  have  deprived  him  of  any  right, 
and  the  sheriff  of  any  right  in  his  name,  to  proceed  against 
them.  The  plaintiff,  however,  consenting,  and  the  proceed- 
ings having  been  stayed  for  the  benefit  of  the  defendants, 
let  the  petition  stand  over  with  liberty  to  the  sheriff  to  pro- 
duce before  me  evidence,  to  satisfy  me  what  charges  it  would 
be  reasonable  to  allow  him,  for  his  action  in  the  matter,  and 
for  the  recovery  of  these  he  may  be  allowed  to  proceed  on 
the  execution  which  is  now  in  abeyance. 


Galbraith  v.  Gurney. 

Postponement  of  examination  and  hearing. 

The  fact  that  a defendant  in  a cause  has,  since  the  filing  of  the  bill, 
temporarily  left  the  jurisdiction  of  the  court,  is  no  ground  for  postponing 
the  examination  of  witnesses  and  the  hearing  of  the  cause. 

This  was  an  application  by  HosJcin  for  a postponement 
of  the  examination  of  witnesses,  and  hearing  of  the  cause, 
till  the  term  next  after  the  one  ensuing,  on  the  ground  that 
the  defendant  had,  since  the  bill  was  filed,  left  Canada  for 
England,  it  being  alleged  that  he  would  return  in  time  for 
the  hearing,  if  postponed.  The  application  was  opposed  on 
the  ground  that  the  proposed  delay  would  be  prejudicial  to 
the  plaintiffs. 

Vankoughnet,  C. — I do  not  think  it  a sufficient  ground 
for  an  application  of  this  nature,  that  a party  to  the  suit 
chooses,  after  bill  filed,  to  leave  the  country  and  not  attend 
to  the  suit ; if  he  is  obliged  to  go  out  of  the  country,  he 
should  leave  instructions  as  to  the  conduct  of  the  suit.  It 
is  immaterial  whether  the  plaintiff  would  be  prejudiced 
by  the  delay  or  not,  as  a plaintiff  has  a right  to  prosecute 
his  suit  as  speedily  as  he  can,  if  he  has  a cause  of  action. 


280 


CHAMBERS  REPORTS. 


Crawford  v.  Bradburn. 

Amendment  of  bill. 

The  court  will  not  grant  leave  to  amend  a bill,  where  the  proposed 
amendment  would  render  the  bill  of  a different  nature. 

This  was  an  application  for  an  order  to  amend  the 
plaintiff’s  bill.  The  facts  appear  in  the  judgment. 

Spragge,  V.  C. — The  bill  as  it  stands  is  by  a mortgagee 
against  a mortgagor  to  foreclose,  it  is  now  discovered  that 
there  was  a conveyance  by  the  mortgagor  to  his  son,  and 
the  amendment  asked,  is  to  impeach  this  conveyance,  as  void 
under  the  13th  Elizabeth,  adding  the  son  as  a party,  and 
making  all  the  necessary  allegations  to  bring  the  case  within 
the  statute  ; this  seems  to  me  more  than  a mere  amendment, 
the  added  party  would  be  the  substantial  party,  and  the  bill 
would  be  of  a different  nature.  See  Smith  v.  Smith,  Gr. 
Cooper,  141 ; Smith’s  Ch.  Pr.  6 ed.  351. 

Order  refused. 


Robson  v.  Reesor. 

Service  of  bill  by  publication. 

The  court  will  permit  service  of  a bill  by  publication  (under  sec.  8 of  Order 
IX.)  upon  a defendant  in  a foreclosure  suit,  who  has  left  the  jurisdiction, 
though  the  defendant  sought  to  be  advertised,  is  merely  an  incumbrancer 
by  virtue  oi  a subsequent  mortgage. 

This  was  an  application  by  Taylor  for  leave  to  serve  the 
bill  by  publication,  upon  a defendant  who  had  left  the  juris- 
diction more  than  two  years  before  the  filing  of  the  bill. 
The  suit  was  for  foreclosure,  the  defendant  who  was  asked 
to  be  advertised,  being  a subsequent  mortgagee. 

Spragge,  Y.  C.,  though  at  first  doubting  whether  sec.  8 
of  Order  IX.,  applied  to  the  case  of  service  of  the  bill  on  a 
party  defendant,  other  than  the  mortgagor  or  his  assignee, 
after  consultation  with  the  other  members  of  the  court,  held 
that  it  did,  and  granted  the  order  as  asked. 
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McIntyre  v.  Kingsley. 

Guardian  ad  litem  to  lunatic — Evidence  of  lunacy. 

On  an  application  to  appoint  a guardian  ad  litem,  to  a person  alleged  to  be 
of  unsound  mind,  not  so  found  by  inquisition,  it  is  not  sufficient  evidence 
of  the  fact  of  lunacy,  that  deponents  swear  that  the  person  is  of  unsound 
mind,  or  that  they  believe  him  to  be  so ; such  facts  should  be  shewn, 
that  the  court  may  judge  for  itself,  whether  the  person  is  of  unsound 
mind  or  not.  It  must  also  be  shewn  that  the  proposed  guardian  has  no 
interest  conflicting  with  that  of  the  lunatic. 

This  was  an  ex  parte  application  by  Downey  for  an  order  to 
appoint  a guardian  ad  litem  to  a defendant  alleged  to  be  a 
lunatic  not  so  found  by  inquisition.  An  affidavit  was  read  of 
a medical  man,  shewing  that  he  had  attended  on  the  alleged 
lunatic  for  some  time,  and  believed  him  to  be  of  unsound 
mind,  and  other  affidavits  of  persons  acquainted  with  him 
were  read,  to  the  same  effect.  Smith’s  Ch.  Pr.,  Tth  ed., 
487,  was  cited.  The  application  was  made  on  behalf  of  the 
lunatic,  and  the  person  sought  to  be  appointed  was  one 
Hoover,  a friend  of  the  lunatic. 

Spragge,  V.  C. — The  affidavits  do  not  give  any  facts 
shewing  the  person  to  be  of  unsound  mind,  they  only  shew 
that  the  persons  swearing  to  them  believe  him  to  be  so,  the 
affidavits  should  state  such  facts,  from  which  the  court  may 
judge  for  itself,  whether  the  person  is  unsound  or  not. 

For  the  purpose  of  declaring  a person  a lunatic  and 
vesting  the  control  of  all  his  affairs  in  the  hands  of  a 
committee,  the  affidavits  must  shew  particularly  all  the  facts 
evidencing  the  insanity  ; so  when  a guardian  ad  litem  is 
appointed,  the  management  of  his  affairs,  pro  tanto , is 
taken  out  of  hands  and  the  same  particularity  in  the 
affidavits  is  required. 

Order  refused. 


Note. — The  application  was  renewed  on  fresh  affidavits,  which  were 
held  sufficient  as  to  the  fact  of  lunacy,  but  it  was  again  refused,  as  it  was 
not  shewn  that  the  proposed  guardian  had  no  interest  in  the  suit  adverse 
to  that  of  the  lunatic.  An  affidavit  as  to  this,  by  the  person  acting  as 
solicitor  for  the  lunatic,  was  procured,  and  the  application  being  thereupon 
again  renewed,  was  then  granted. 
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Wallace  y.  Ford. 

Stay  of  proceedings  or  dismissal  of  bill — Subject  matter  of  suit  gone. 

An  order  will  not  be  granted  to  stay  proceedings  or  dismiss  the  bill  in  a 
suit  merely  because  the  subject  matter  of  it  has  gone  ; the  plaintiff  has 
a right  to  proceed  to  a hearing  to  shew  himself  entitled  to  costs. 

This  was  an  application  by  Fitzgerald  on  petition,  to  stay 
proceedings  or  to  dismiss  the  plaintiff  's  bill,  on  the  ground 
that  the  subject  matter  of  the  suit  has  been  sold  under  a 
paramount  mortgage  with  power  of  sale,  it  being  contended 
that  it  was  therefore  useless  to  proceed  any  further  with  the 
suit. 

McGiregor  contra. 

Spragge,  V.  C. — The  plaintiff  may  go  on  for  his  costs, 
he  must  be  permitted  to  shew  that  he  had  a right  to  file  his 
bill,  even  though  the  subject  matter  of  the  suit  is  gone  ; 
suppose  the  subject  matter  of  a suit  were  destroyed  by  fire 
before  hearing,  it  surely  could  not  be  contended,  that  the 
plaintiff  should  therefore  lose  his  costs  of  the  suit,  so  far  as 
it  had  gone. 

Application  refused  with  costs. 

* 

Nots. — S qq  post  p.  287. 


Chalmers  v.  Pigott. 

Opening  foreign  commission. 

It  is  not  necessary  to  obtain  an  order  for  leave  to  open  a foreign  commission 
which  has  been  duly  returned.  The  proper  practice  is  to  open  it 
without  order  in  the  presence  of  all  parties. 

This  was  an  application,  on  behalf  of  the  defendant,  for  an 
order  for  leave  to  open  a foreign  commission  which  had 
been  duly  returned  executed.  Neale  v.  Withrow,  4 U.  C. 
L.  J.,  88,  was  cited. 

Spragge,  V.  C , after  conferring  with  the  Registrar: 
I am  informed  that  the  practice  has  been  upon  the  return  of 
a foreign  commission  to  open  it  without  order  in  the  pre- 
sence of  all  parties.  The  order  asked  for  is  therefore 
unnecessary. 
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Montreal  Bank  v The  Auburn  Exchange  Bank. 

Amendment  of  bill  in  respect  of  matter  arising  subsequent  to  the  filing  of  it. 

The  plaintiffs  had  obtained  a judgment  at  law  against  P.,  one  of  the  defen- 
dants, upon  confession,  and,  as  judgment  creditors  under  that  judgment, 
had  filed  their  bill  to  set  aside  a prior  judgment  of  other  defendanls, 
and  had  moved  for  and  obtained  an  injunction  to  restrain  a sale  of  the 
goods  of  P.  under  such  prior  judgment.  After  the  injunction  had  been 
granted,  the  plaintiffs  obtained  another  judgment  against  P.,  not  upon 
confession,  but  by  default.  Under  these  circumstances,  a motion  for 
leave  to  amend  the  bill,  by  alleging  the  recovery  of  the  second  judgment, 
was  granted. 


Hoskin  for  the  plaintiffs,  moved,  on  notice,  for  leave  to 
amend  the  bill. 

The  facts  are  fully  set  out  in  the  head  note  and  judgment. 

H.  B.  Wood  contra,  for  the  Auburn  Exchange  Bank. 
Pitts,  the  judgment  debtor  on  the  judgment  on  confession, 
was  insolvent  at  the  time,  the  judgment  is  therefore  invalid 
against  the  defendants,  under  Consol.  Stats.  U.  C.,  ch. 
26,  sec.  17,  and  now  the  plaintiffs  seek,  by  their  amend- 
ment, to  rest  their  case,  and  to  support  their  injunction 
upon  a state  of  facts  which  did  not  exist  when  this  bill  was 
filed,  or  the  injunction  granted.  The  plaintiffs  have  no 
right,  by  amendment,  to  make  a new  bill,  or  put  a different 
face  upon  the  original  bill.  He  cited  1 Daniel’s  Ch.  Pr., 
American  ed.  475.  (a) 

Hodgins  for  the  other  defendants,  contra.  The  proposed 
amendment  is  not  within  the  General  Orders,  sections  15  and 
16  of  the  Orders  of  June,  1863,  being  abolished,  and  no 
provision  being  substituted  for  such  a case  as  the  present. 
The  plaintiff  must  file  a new  bill. 

Hoskin , in  reply,  cited  Baird  v.  White,  ante  p.  275. 

Spragge,  Y.  C. — The  plaintiffs  are  judgment  creditors 
upon  a judgment  obtained  by  confession  against  the  defen- 
dant Pitts,  and  impeach  a judgment  obtained  by  the 
defendants,  the  Auburn  Exchange  Bank,  on  the  ground 


(a)  On  this  point  reference  may  also  be  made  to  the  case  of  Crawford  v. 
Bradburn,  ante  p.  280. 

37 


284 


CHAMBERS  REPORTS. 


that  the  negotiable  paper  upon  which  the  latter  judgment  was 
recovered  was  not  the  paper  of  the  judgment  debtor,  but 
forgeries.  The  plaintiffs  ask  to  amend,  by  stating  the 
recovery  of  another  judgment,  recovered  against  Pitts,  not 
upon  confession,  but  by  default,  upon  paper  of  Pitts,  which 
matured  subsequently  to  the  recovery  of  the  former  judg- 
ment. The  plaintiffs  have  obtained  an  injunction,  restrain- 
ing a sale  of  Pitt’s  chattels  upon  a judgment  of  the  Exchange 
Bank.  It  is  said,  in  answer  to  the  application,  that  if  the 
plaintiffs  are  right  upon  the  bill  as  framed,  the  decree  will  set 
aside  the  judgment  impeached,  and  the  chattels  seized  under 
it  will  be  left  free  to  satisfy  the  plaintiffs’  judgments,  the 
second  as  well  as  the  first;  that  the  issue  raised  by  the 
plaintiffs  is,  that  certain  paper  upon  which  the  Exchange 
Bank  had  recovered  judgment  is  forged,  and  that  whether 
the  plaintiffs  have  recovered  one  judgment  or  two  can  make 
no  difference  upon  that  issue ; that  their  case  is  just  as 
strong  upon  the  one  judgment  as  upon  several,  so  that  the 
proposed  amendment  is  unnecessary  for  any  legitimate  pur- 
pose, and  it  is  suggested  that  the  real  object  of  the  amend- 
ment is  this  : Pitts,  it  is  alleged  by  the  answer,  was  insolvent 
when  he  gave  the  confession  in  the  plaintiffs’  suit,  and  the 
answer  sets  up  that  it  was  void  and  invalid,  and  ineffectual 
to  support  the  plaintiffs’  judgment  under  the  Fraudulent 
Preference  Act,  so  that  the  plaintiffs  had  no  locus  standi  in 
this  court  upon  that  judgment,  and  it  is  suggested  that  the 
object  of  the  amendment  is,  to  support  the  case  and  the 
injunction  granted,  upon  the  second  judgment,  in  case  the 
first  should-  fail,  and  to  obtain  a decree  to  continue  the 
injunction  upon  a cause  of  suit  which  arose  after  the  granting 
. of  the  injunction.  On  the  other  hand,  the  reason  for  resist- 
ing the  amendment  obviously  is,  to  shew  the  plaintiffs  out  of 
court  in  the  first  place,  so  that  the  question  of  forgery  will 
not  arise  at  all.  Upon  the  whole,  1 think  it  will  be  conducive 
to  the  ends  of  justice  to  allow  the  amendment.  If  I do  not 
allow  it,  and  the  plaintiffs  should  be  advised  that  it  is 
doubtful  whether  the  recovery  of  the  judgment  upon  the  con- 
fession will  support  their  case,  they  will  be  put  to  file  another 
bill  upon  their  second  judgment,  in  which  the  same  issue  of 
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forgery  will  be  raised,  and  so  additional  litigation  will  be 
occasioned.  In  granting  it,  I do  not  prejudice  the  Exchange 
Bank  if  the  paper  they  hold  is  not  forged,  and  if  it  is 
forged,  they  ought  not,  by  their  judgment  and  execution,  to 
disappoint  legitimate  creditors.  In  regard  to  their  objection 
to  the  judgment  upon  cognovit,  I will  only  observe  that  the 
statute  makes  it  void,  when  given  by  an  insolvent,  only  against 
creditors,  and  it  may  be  doubted  whether  the  objection  will 
lie  on  the  part  of  the  Exchange  Bank,  in  a suit  where  the 
question  is,  whether  they  are  creditors  or  not.  The  point  of 
insolvency  is  open  to  this  observation:  Pitts,  it  is  said,  is 
insolvent  or  not,  according  to  whether  he  is  liable  or  not, 
upon  the  paper  held  by  the  Exchange  Bank;  in  other  words, 
he  is  solvent  if  the  paper  is  forged.  In  a suit  in  which 
the  question  of  the  forgery  is  in  issue,  can  the  Exchange 
Bank  shut  out  the  inquiry  as  to  the  forgery,  by  shewing 
that,  assuming  there  is  no  forgery,  Pitts  was  insolvent.  I 
do  not  decide  either  of  these  points,  (for  they  will  arise  at 
the  hearing,)  but  throw  them  out  for  the  consideration  of 
the  parties;  I do  not  know  whether  the  judge  who  hears 
the  cause  may  take  the  same  view ; I may  change  it  myself 
upon  further  consideration  ; and  I think  it  reasonable  that 
the  plaintiffs  should  be  permitted  to  proceed  upon  their 
second  judgment,  as  well  as  the  first.  I feel  that,  technically^ 
it  may  be  open  to  some  objection,  for  it  is  not  supplemental 
to  the  present  cause  of  suit,  it  is  rather  an  additional  cause 
of  suit,  as  in  a bill  by  a mortgagor,  his  obtaining,  after  bill 
filed,  an  assignment  of  another  mortgage  ; but,  unlike  that 
case,  it  entitles  the  plaintiff  to  no  additional  relief.  It  is 
not  to  be  disguised,  that  it  is  unnecessary  if  the  first  judg- 
ment is  sustained,  but  that  could  be  no  objection  if  it  wTere 
not  subsequent  to  the  filing  of  the  bill ; my  impression  is 
that  under  our  orders  that  is  not  an  objection.  If  I refuse 
the  application,  I must  put  the  plaintiffs  either  to  proceed 
upon  the  first  judgment  alone,  at  the  risk  of  the  defendants’ 
objection  being  sustained,  or  to  file  a second  bill  to  obtain  the 
same  object.  If  they  proceed  upon  both,  and  fail  as  to  the 
first  judgment,  it  may  be  proper  that  the  costs  so  far 
incurred,  or  a portion  of  them,  should  be  disallowed  to  the 
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plaintiffs,  but  that  will  be  a proper  question  for  the  court  at 
the  hearing. 

Order  granted  without  costs. 


Ruttan  v.  Smith. 

Enlargement  of  motion. 

Where  a party  moving  is  not  in  a position  to  sustain  his  motion,  the  court 
■will  not  grant  an  enlargement  so  as  to  enable  him  to  place  himself  in  a 
position  to.  sustain  it;  the  motion  must  lapse. 

In  this  case  the  party  moving  appeared  and  stated  that 
the  notice  of  motion  had  been  sent  for  service  to  a sheriff ; 
that  he  believed  the  service  had  been  duly  effected  in  time, 
but  the  papers  had  not  been  returned  by  the  sheriff,  and  he 
therefore,  not  being  in  a position  to  prove  the  service,  asked 
a short  enlargement  to  enable  him  to  do  so.  No  one 
appeared  on  the  other  side. 

Spragge,  Y.  C. — It  is  the  practice  of  this  court  not  to 
grant  an  enlargement  where  the  party  moving  is  not  in  a 
position  to  sustain  his  own  motion ; it  was  so  settled  long 
ago  against  the  intimation  of  my  own  opinion,  as  I thought  it 
might  be  a hardship  in  many  cases,  but  it  is  now  settled,  and 
the  motion  must  therefore  lapse. 


Wright  v.  Morrow. 

Order  for  a married  woman  to  answer  separately. 

Where  the  plaintiff  applies  for  an  order  against  a married  woman  to  answer 
separately,  on  the  ground  that  the  time  for  the  joint,  answer  of  herself 
and  husband  has  elapsed  and  no  answer  has  been  filed,  he  must  shew 
that  the  case  is  a proper  one  for  such  separate  answer. 

This  was  an  application  by  Crichmore  on  behalf  of  the 
plaintiff,  or  an  order  for  a married  woman  defendant  to 
answer  separately.  The  husband  was  a co-defendant,  and 
had  been  served  with  the  bill,  and  the  time  for  answering  had 
elapsed,  and  no  answer  had  been  filed.  The  interest  of  the 
married  woman  in  the  subject  matter  of  the  suit  was  not 
shewn. 
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Spragge,  V.  C. — You  must  produce  an  office  copy  of  the 
bill  to  shew  the  nature  of  the  interest  of  the  married  woman, 
so  that  I may  see  that  it  is  a proper  case  for  a separate 
answer. 

Order  refused. 


Note. — Similar  decisions  were  given  by  his  Honor  a few  days  subse- 
quently in  the  cases  of  Heward  v.  Tcherburt  and  Meredith  v.  Martin. 


Wallace  y.  Ford. 

Amendment  of  bill. 

The  plaintiffs  filed  their  bill  to  impeach  a conveyance  of  lands  in  N.  to  the 
wife  of  one  of  the  defendants  ; in  describing  the  lands  by  metes  and 
bounds,  by  mistake  only  a portion  of  the  lands  in  N.  were  included, 
which  portion  was  afterwards  lost  to  the  parties  by  being  sold  under  a 
power  contained  in  a mortgage..  Under  these  circumstances  a motion 
for  leave  to  amend  the  bill,  by  inserting  the  property  in  N.,  not  included 
in  the  former  description,  was  granted. 

This  was  an  application  by  McGregor , on  behalf  of  the 
plaintiffs,  for  an  order  to  amend  their  bill  under  the  circum- 
stances stated  in  the  head-note  and  judgment. 

Fitzgerald  contra. 

Spragge,  Y.  C. — The  plaintiffs  file  their  bill  as  assignees, 
for  the  benefit  of  creditors  of  all  the  real  and  personal 
estate  of  the  defendant  Orris  Ford,  and  state  that  in  the 
execution  of  their  trust,  they  sold  and  conveyed  to  one 
Ormiston,  among  other  lands,  the  lands  of  Orris  Ford,  in 
Newmarket,  assigned  to  them,  and  the  bill  then  proceeds  to 
describe  the  lands  in  Newmarket  conveyed,  and  describes 
only  a portion  of  the  lands  in  Newmarket.  The  bill  charges 
that  Orris  Ford,  who  was  occasionally  employed  by  the 
assignees  in  the  execution  of  the  trust,  purchased  from 
Ormiston  the  lands  so  conveyed  with  moneys  of  the  estate, 
and  procured  them  to  be  conveyed  to  his  wife.  The  answer 
of  Orris  Ford  sets  the  plaintiffs  right  as  to  the  description  of 
the  property,  and  the  plaintiffs  now  seek  to  amend,  by  des- 
cribing the  property  as  the  whole  property  conveyed  to 
Ormiston.  It  is  objected  that  the  plaintiffs  seek  by  their 


288 


CHAMBERS  REPORTS, 


amendment  to  introduce  another  property  beyond  that 
in  their  bill,  the  parcel  described  by  metes  and  bounds  having 
been  lost  to  the  estate  by  a sale  under  a power  contained  in 
a mortgage.  I think  the  proposed  amendment  is  not  open 
to  this  objection  ; the  transaction  intended  to  be  impeached 
is  obviously  the  purchase  from  Ormiston  of  the  lands 
conveyed  by  him,  namely,  the  Newmarket  lands,  and  the 
plaintiffs  merely  misdescribe  them,  i.  e .,  describe  a portion  by 
metes  and  bounds  when  they  supposed  they  were  describing 
the  whole.  There  has  been  some  delay  in  making  the 
application,  but  the  plaintiffs  may  have  apprehended  that  an 
amendment  made  before  last  sittings  would  throw  them  over, 
and  they  may  have  been  willing  to  proceed  without  amendment 
rather  than  have  the  delay.  The  cause  having  been  postponed 
at  the  instance  of  the  defendant,  they  now  prefer  to  amend, 
and  I think  they  should  be  allowed  to  do  so.  It  is  suggested 
that  the  costs  of  this  application  and  of  the  application  of 
the  15th  be  set-off,  or  rather  that  costs  be  given  upon 
neither  : I approve  of  this. 

Note. — See  ante  p.  282. 


Follis  y.  Todd. 

Staying  suit  till  security  given  for  the  costs  of  a prior  suit  at  law. 

The  plaintiff  (a  vendor)  had  sued  at  law  to  recover  the  purchase  money 
due  under  an  agreement  for  the  sale  of  lands,  but  had  failed,  and  the 
costs  of  the  action  were  given  against  him;  the  defendant  (the  vendee) 
issued  a fi.  fa.  goods  to  recover  the  costs,  which  was  returned  nulla  bona. 
Afterwards  the  vendor  filed  his  bill  in  equity  to  enforce  specific  per- 
formance of  the  contract.  On  motion  of  the  defendant  in  the  suit, 
tlft  proceedings  in  equity  were  stayed  till  security  for  the  costs  at  law 
should  be  given.  ' 

This  was  a suit  by  a vendor  to  compel  specific  perform- 
ance of  an  agreement  for  the  sale  of  land  to  the  defendant. 
It  appeared  that  the  plaintiff  had  brought  an  action  at  law 
to  recover  the  purchase  money,  and  had  failed  by  reason  of 
the  agreement  (which  was  under  seal)  containing  the  usual 
receipt  for  the  purchase  money,  though  it  was  not  actually 
paid.  The  costs  at  law  were  given  against  the  plaintiff,  and 
the  defendant  had  issued  a fi.fa.  goods  for  them,  which  had 
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been  returned  nulla  bona , and  they  had  not  been  paid. 
Under  these  circumstances  Fitzgerald  moved  on  behalf  of 
the  defendant  (who  had  not  answered)  for  an  order  to  stay 
the  proceedings  in  equity  until  security  for  the  costs  at  law 
should  be  given.  Counsel  contended  that  the  suits  were 
substantially  for  the  same  matter,  namely,  to  enforce  the 
payment  of  the  purchase  money ; that  it  was  a rule  both  at 
law  and  in  equity  that  where  a suit  was  instituted  the  costs 
of  a former  suit  respecting  the  same  matter  should  be  first 
paid.  (Spires  v.  Sewell,  5 Sim.  193 ; Montgomery  v. 
Johnson,  9 Ir.  Eq.  221 ; Budge  v.  Budge,  12  Beav.  385.) 
And  further,  that  if  the  two  suits  had  been  contemporaneous 
the  plaintiff  would  not  have  been  allowed  to  proceed  in  both 
courts,  but  would  have  been  put  to  his  election.  (Barker  v. 
Smark,  3 Beav.  64.) 

H.  Murray , contra.  The  suits  are  not  for  the  same 
matter ; the  bill  in  equity  alleges  fraud,  which  was  not  an 
ingredient  in  the  suit  at  law.  He  cited  Street  v.  Ryckman, 
1 Grant  215 ; Wild  v.  Hobson,  2 V.  & B.  108-9-10  ; and 
Little  v.  Wright,  in  this  court  (not  reported)  before  V.  C* 
Spragge , 9th  March,  1861. 

Fitzgerald  in  reply.  The  bill  was  filed  after  judgment  at 
law,  and  merely  asks  a personal  order  for  payment  against 
the  vendee  ; it  does  not  even  pray  a sale,  but  merely  that 
a lien  may  be  declared  until  the  money  be  paid ; the  suits 
are  therefore  substantially  the  same.  The  plaintiff  is 
insolvent,  and  the  costs  of  the  suit  will  be  lost  if  the 
motion  is  refused.  He  mistook  his  forum  and  should  suffer 
for  it. 

• 

After  taking  time  to  look  into  the  authorities,  his  Honor 
Vice-Chancellor  Spragge  said,  the  reason  on  which  the  present 
application  is  rested  is,  that  the  cause  of  action  at  law  and 
in  this  court  is  the  same  ; and,  in  opposition  to  the  motion, 
the  plaintiff  contends  that  the  only  relief  the  defendant 
could  have  had  would  have  been  an  order  to  elect  in  which 
court  he  would  proceed,  had  both  suits  been  proceeding  at 
the  same  time,  and  Wild  v.  Hobson,  2 V.  & B.  was  referred 
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to  as  an  authority  for  this  position ; Wild  v.  Hobson  is  an 
old  case,  and  since  that  was  decided  the  practice  has  been 
very  much  extended. 

In  Street  v.  Ryckman,  1 Gr.  Ch.  R.  215,  the  same  ques- 
tion was  raised,  and  in  disposing  of  that  case  the  late  learned 
Vice-Chancellor,  at  page  21T,  is  reported  as  having  said, 
“ The  question  arose  for  the  most  part  in  actions  of  eject- 
ment, and  it  is  obvious  that  a particular  reason  exists  for 
applying  the  rule  to  cases  of  that  description,  inasmuch  as  a 
verdict  in  one  action  of  ejectment  is  no  bar  to  another, ( 
and  such  actions  may  in  fact  be  brought  ad  infinitum . 
The  principle,  however,  is  not  confined  to  actions  of  eject- 
ment, and  it  is  applicable  to  suits  in  equity  as  well  as  to 
actions  at  law,  although  they  may  be  instituted  in  different 
courts.  ” 

Barker  v.  Smark,  (3  Beav.  64,)  was  a case  of  election ; 
there  an  action  at  law  was  pending  for  the  recovery  of  the 
purchase  money,  and  a bill  had  also  been  filed  in  Chancery 
to  enforce  the  lien,  and  Lord  Langdale  put  the  party  to  his 
election.  The  principle  upon  which  the  present  application  is 
made,  and  of  putting  a party  to  his  election,  are  the  same, 
and  are  founded  on  Lord  Bacon  s ordinance,  that  no  one 
shall  be  doubly  vexed  for  the  same  cause. 

Holbrooke  v.  Cracroft,  referred  to  in  the  note  to  Pickett 
v.  Loggon,  (5  Ves.  706,)  is  an  instance  of  proceedings 
in  one  court  being  stayed  until  the  costs  of  a suit  in 
another  court  were  paid;  in  that  case  the  proceedings  in 
Chancery  were  stayed  till  the  costs  of  a suit  for  the  same 
cause  of  action  in  the  Exchequer  were  paid. 

It  is  true  that  in  this  case  the  plaintiff’s  equity  is  clear,  if 
the  allegations  in  the  bill  are  true  ; and  if  true,  the  defence  i 
at  law  was  an  unrighteous  one ; but  the  defendant  swears  to 
merits,  and  upon  this  application  I cannot  go  into  the 
merits  of  the  case.  I think  the  proper  conclusion  is, 
that  proceedings  in  this  suit  should  be  stayed  until  security 
be  given  (security,  not  payment,  is  asked  by  the  notice  of 
motion)  for  the  payment  of  the  costs  of  the  action  at  law ; 
that  is,  security  to  pay  them  if  not  disposed  of  in  this  suit. 
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Ford  v.  Jones. 

Final  order  for  sale. 

On  an  application  for  a final  order  for  the  sale  of  mortgaged  property,  it  is 
not  sufficient  for  the  plaintiff  in  his  affidavit  of  non-payment  to  swear 
merely  that  he  has  not  been  in  possession  or  in  the  receipt  of  rents  and 
profits;  he  must  also  negative  possession  and  the  receipt  of  rents  and 
profits  by  any  one  on  his  behalf. 

This  was  an  application  on  behalf  of  the  plaintiff  for  a 
final  order  for  the  sale  of  mortgaged  property.  The  plain- 
tiff, in  her  affidavit  as  to  non-payment,  swore  simply  that  she 
had  not  been,  in  the  possession  of  the  property  or  in  the 
receipt  of  rents  or  profits,  but  did  not  negative  possession 
or  the  receipt  of  rents  and  profits  by  any  one  on  her  behalf. 

Spragge,  Y.  C. — The  plaintiff  should  also  negative 
possession  and  the  receipt  of  rents  and  profits  by  any  one  on 
her  behalf. 

Order  refused. 


Anderson  v.  Anderson. 

Examination  de  bene  esse. 

An  order  to  examine  a witness  de  bene  esse  on  the  ground  of  illness,  will  not 
be  granted  ex  parte  unless  the  illness  is  dangerous  : if  there  is  no  imme- 
diate danger,  notice  should  be  served. 

This  was  an  ex  parte  application  by  Burns  for  an  order 
to  examine  a witness  de  bene  esse  on  the  ground  of  the 
illness  of  the  witness.  An  affidavit  of  the  medical  man  in 
attendance  was  read,  shewing  the  fact  of  illness,  and  that 
the  witness  could  not  be  moved  without  danger  to  his  life. 
It  was  not  shewn,  however,  that  there  was  any  immediate 
danger  of  death.  Snelling  and  Jones’  Orders,  p.  244,  were 
cited. 

Spragge,  Y.  C. — It  does  not  appear  that  there  is  any 
immediate  danger  of  death,  you  must  therefore  give  notice, 
but  I grant  leave  to  give  short  notic&for  to-morrow. 
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Merkley  y.  Casselman. 

Order  nisi  for  non-production  in  the  Blaster's  office. 

Where,  on  an  application  against  parties  who  had  been  ordered  to  bring  in 
accounts  in  a Master’s  office,  for  an  order  nisi,  on  the  ground  tha,t  the 
accounts  brought  in  were  insufficient,  it  appeared  that  the  insufficiency 
consisted  in  the  items  of  the  accounts  being  undated,  the  order  nisi  was 
refused.  In  such  case,  before  applying  for  an  order  nisi,  a warrant 
should  be  obtained  from  the  Master,  calling  upon  the  parties  to  bring 
in  better  accounts. 

This  was  an  ex  parte  application  by  Snelling , on  behalf 
of  the  plaintiffs,  for  an  order  nisi  against  the  defendants,  who 
were  accounting  parties,  as  executors,  and  had  been  duly 
directed  by  a Master  to  bring  in  their  accounts.  It  appeared 
from  the  Master’s  certificate  that  the  defendants  had 
filed  accounts,  but  that  they  were  insufficient,  in  that  the 
items  were  all  undated. 

Spragge,  Y.  C. — I think  before  such  an  order  is  made, 
the  Master  should  issue  his  warrant,  calling  upon  the 
defendants  to  bring  in  better  accounts,  to  give  them  an 
opportunity  of  correcting  what  was  probably  an  accidental 
omission. 

Order  refused. 


Anonymous. 

Leave  to  encumbrancer  to  prove  claim — Petition — Notice  of  motion. 

Where  an  encumbrancer  has  neglected  to  appear  in  the  Master’s  office  to 
prove  his  claim,  within  the  proper  time  therefor,  and  applies  to  the 
court  for  leave  to  come  in,  the  application  is  more  properly  made  on 
notice  of  motion  than  by  petition. 

This  was  an  application  for  a fiat  on  a petition  by  an 
encumbrancer,  who  hadfbeen  made  a party  in  the  Master’s 
office,  for  leave  to  come  in  and  prove  his  claim  before  the 
Master,  he  having  neglected  to  do  so  within  the  proper 
time. 

* 

Spragge,  Y.  C. — -A  petition  is  not  necessary,  although 
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it  may  be  used;  a notice  of  motion  is  sufficient.  I do  not 
like  proceeding  by  petition,  as  being  expensive.  I will 
grant  you  the  fiat,  but  I doubt  if  the  costs  of  a petition  are 
taxable. 


Watson  v.  Ham. 

Notice  to  party  required  to  give  evidence. 

Where  a party  to  a suit,  having  no  solicitor,  is  required  to  attend  before  a 
Master,  to  be  examined,  it  would  seem  that  forty-eight  hours’  notice 
thereof  should  be  given  to  him. 

This  was  an  application  by  S.  H.  Blake , for  an  order 
against  the  defendant  to  attend  before  the  Master  at 
Whitby,  at  his  own  expense,  and  submit  to  be  examined. 
It  appeared  that  the  party  in  question  had  no  solicitor;  that 
he  had  been  served  with  a subpoena,  requiring  him  to  attend 
before  the  Master  at  Whitby  on  a certain  day,  being  the 
day  after  service,  to  be  examined,  but  that  he  had  not 
attended.  It  was  contended  that  though  the  time  was 
short  the  party  should  have  attended  at  least,  and  have 
objected  to  the  shortness  of  the  notice,  and  not  have 
disobeyed  the  subpoena. 

Spragge,  V.  C. — It  would  seem  reasonable  to  give  a 
party,  who  has  no  solicitor,  the  same  time  as  would  be  given 
to  a solicitor,  if  he  had  one.  The  party  is  entitled  to  have 
counsel  present  at  his  examination,  and  some  time  would  be 
required  to  instruct  one.  The  case  of  a witness  is  different ; 
he  does  not  require  protection,  but  a party  to  the  suit  does. 

Order  refused. 


Dickey  v.  Heron. 

Form  of  jurat  to  affidavit. 

The  omission,  in  the  jurat  to  an  affidavit,  of  the  name  of  the  deponent, 
vitiates  the  affidavit. 

This  was  an  application  on  behalf  t)f  the  defendant  to  set 
aside  an  order. 
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8.  H.  Blake  contra,  objected  that  the  name  of  the 
deponent  to  one  of  the  affidavits  filed  in  support  of  the 
application,  was  omitted  in  the  jurat. 

Spragge,  V.  C.,  decided  that  the  omission  was  fatal,  and 
that  the  affidavit,  consequently,  could  not  be  read. 


Bank  of  Upper  Canada  v.  Nichol. 

Dismissal  for  want  of  prosecution. 

Where  a suit  is  partially  abated  by  the  death  of  one  of  the  defendants,  the 
other  defendants  cannot  move  to  dismiss  the  bill  for  want  of  prosecution  ; 
the  proper  course  is  to  move  that  the  plaintiff  do  revive  within  a limited 
time. 

This  was  an  application  on  behalf  of  the  defendant 
Nichol,  to  dismiss  the  plaintiffs’  bill  for  want  of  prosecution. 

8.  JL  Blake  contra,  objected  that  another  defendant  to 
the  suit  had  died,  causing  an  abatement  of  the  suit,  and  that 
therefore  the  motion  was  not  a proper  one.  He  cited 
Harvie  v.  Ferguson,  decided  by  Vankoughnet , C.,  not 
reported,  on  this  point. 

In  reply,  Hall  v-  Green,  2 U.  C.  Jurist,  42,  was  cited. 

Spragge,  V.  C. — In  Harvie  v.  Ferguson  there  was  a 
motion  to  dismiss  in  an  abated  suit,  and  the  Chancellor 
refused  to  allow  it  to  be  turned  into  a motion  to  compel  the 
plaintiff  to  revive  within  a limited  time,  which  is,  as  I under- 
stand the  practice,  the  proper  motion.  The  application 
must  therefore  be  dismissed,  but  without  costs,  as  Hail  v. 
Green  is  in  favor  of  the  defendant’s  application,  and  Harvie 
v.  Ferguson  is  not  reported  on  the  point  in  question. 

Note. — In  Smith’s  Ch.  Pr.,  7th  ed.,  p.  547,  it  is  laid  down  that  “If  one 
of  two  or  more  defendants  dies,  the  suit  only  abates  as  to  that  defendant, 
and  the  other  defendants  are,  when  otherwise  in  a situation,  entitled  to 
move  to  dismiss,  notwithstanding  such  partial  abatement,  although  the 
court,  upon  the  coming  o%  of  the  motion,  may  take  that  circumstance 
into  consideration.”  The  above  decision  would,  therefore,  seem  to  conflict 
with  the  English  practice  on  the  point,  as  stated  by  Mr.  Smith. 
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Watson  v.  Ham. 

When  suit  in  court — Death  of  defendant  before  bill  served — Revivor. 

If  a sole  defendant  dies  before  the  bill  is  served  upon  him,  there  is  no  suit 
in  court,  the  plaintiff,  therefore,  cannot  revive,  and  if  he  take  out  an 
order  to  revive  under  such  circumstances  it  will  be  discharged  with  costs. 

This  was  an  application  by  J.  C.  Hamilton , on  behalf  of 
the  representatives  of  the  deceased  defendant,  to  set  aside  an 
order  to  revive  the  suit,  for  irregularity.  It  appeared  that 
the  plaintiffs  had  filed  their  bill  against  the  deceased  defen- 
dant, but  that,  afterwards,  and  before  the  bill  had  been  served 
upon  him,  he  had  died.  The  plaintiffs  had  thereupon  obtained 
on  jprsecijpe  the  common  order  to  revive  against  the  represen- 
tatives of  the  defendant  deceased,  which  was  now  sought  to 
be  set  aside. 

S.  H.  Blake , for  the  plaintiffs  contra,  contended  that 
service  of  the  bill  was  not  necessary  to  constitute  a suit,  that 
the  mere  filing  was  sufficient.  He  cited  Crowfoot  v.  Mander, 
9 Sim.  396  ; and  White  on  Revivor  and  Supplement  pp. 
5,  6,  132-3. 

Hamilton  in  reply.  An  order  to  revive  cannot  be  obtained 
if  a defendant  dies  before  answer,  Snelling  and  Jones’ 
Orders,  p.  49. 

Vankoughnet,  C. — In  this  case  the  bill  was  filed,  but 
before  it  was  served,  or  the  party  named  in  it  as  defendant 
had  appeared,  he  died ; there  was  but  one  person  named  in 
the  bill  as  defendant.  The  plaintiff  has  taken  out  an  order 
to  revive,  and  it  is  moved  to  discharge  this  order  with  costs, 
inasmuch  as  there  was  no  suit  in  court  to  revive,  the 
defendant  having  died  as  stated,  and  I think  the  motion  must 
succeed.  When  the  defendant  died  there  was  no  suit  in  court, 
there  was  nothing  to  revive  ; if  there  had  been  another 
defendant  who  had  been  made  a party  to  the  suit,  so  that  it 
was  now  retained  in  court  as  to  him,  then  the  order  to  revive 
would,  I think,  have  been  proper  as  a substitute  under  our 
general  orders  for  an  original  bill  by  way  of  revivor,  and  as 
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supplemental.  But  here  there  was  no  suit  in  court,  the 
person  named  as  the  defendant  being  dead  without  having 
been  made  a party  to  it. — Ashbee  v.  Shipley,  (6  Mad.  298,) 
Bland  v.  Davison,  (21  Beav.  312,)  Foster  v.  Foster,  (16  Sim. 
637,)  Crowfoot  v.  Mander,  (9  Sim.  396,)  Hardy  v.  Hull, 
(14  Sim.  21,)  Lash  v.  Miller,  (4  DeG.  M.  & G.  841,)  Anon. 
(3  Atk.  486,)  Williams  v.  Jackson,  (5  Jur.  N.  S.  264,) 
Watts  v.  Watts,  (Johns.  631,)  Martin  v.  Purnell,  (3  W.  R. 
395,)  Smith’s  Ch.  Pr.  7 ed.,  pp.  801-2,807;  White  on 
Rev.  and  Sup.  pp.  6,  132-3 ; Calvert  on  Parties,  p.  92, 
Spencer  v.  Wray,  (1  Yern.  463;)  Morgan’s  Orders,  509. 

Order  discharged  with  costs. 


Note. — Reference  may  also  be  made  to  White  on  Rev.  & Sup.  p.  21,  and 
the  cases  there  cited,  and  to  the  form  in  the  Appendix  No.  Ill, 


Ruttan  v.  Smith. 

Order  to  amend  without  prejudice  to  order  pro  confesso. 

Where  an  order  to  amend  has  been  taken  out,  but  through  iuadvertance, 
not  without  prejudice  to  an  order  pro  confesso  previously  obtained,  the 
court,  if  the  case  is  a proper  one  to  have  granted  an  order  to  amend 
without  prejudice  in  the  first  instance,  will  grant  such  an  order  nunc 
pro  tunc,  so  as  thereby  to  revive  the  order  pro  confesso. 

It  appeared  that  an  order  pro  confesso  had  been  obtained 
against  Rogers,  one  of  the  defendants,  who  was  resident  out 
of  the  jurisdiction,  and  that  afterwards  the  common  order 
to  amend  had  been  taken  out,  whereby  the  order  pro 
confesso  was  gone,  and  an  application  was  now  made,  that 
the  order  to  amend  should  be  without  prejudice  to  the 
order  pro  confesso , nunc  pro  tunc , so  as  to  revive  the  order 
pro  confesso.  It  was  contended  that  the  order  to  amend 
would  have  been  without  prejudice  in  the  first  instance  if 
such  had  been  applied  for,  and  that  the  plaintiff  should  not 
suffer  from  an  inadvertence  in  not  having  made  the  applica- 
tion therefor. 

MoWat,  Y.  C.—I  am  informed  by  my  brother  Spragge 
that  it  has  frequently  been  held,  that,  where  an  order  to 
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amend  might  originally  have  been  granted  without  prejudice 
to  an  order  pro  confesso , it  may  be  granted  nunc  pro  tunc , 
after  the  order  to  amend  is  made,  and  I have  stated  to  him 
the  amendments  made  herein,  (which  I assume  to  he  those 
in  blue  ink  in  the  draft,)  and  he  thinks  the  order  would 
have  been  without  prejudice  if  desired,  and  may  be  in  that 
form  now. 

Order  granted. 


Henderson  v.  Cowan. 

Final  order  for  foreclosure. 

A motion  for  a final  order  for  the  foreclosure  of  mortgaged  property  is  an 
ex  parte  proceeding,  it  is  unnecessary  to  serve  notice  thereof  even  on 
infant  owners  of  the  equity  of  redemption  who  have  answered. 

This  was  an  application  for  a final  order  for  foreclosure. 
% It  appeared  that  notice  of  the  application  had  been  served 
on  the  defendants,  who  were  infant  heirs  of  the  mortgagor, 
and  had  duly  answered  through  their  guardian  ad  litem , 
it  being  thought  that  the  hill  not  being  pro  confesso  it  was 
necessary  to  serve  notice,  but 

Mowat,  Y.  C.,  in  granting  the  order,  remarked  that  the 
service  of  notice  was  unnecessary. 


Shanahan  v.  Fairbanks. 

Leave  for  further  time  to  answer. 

An  application  for  further  time  to  answer  will  not  be  granted  ex  parte , 
notice  should  be  served  upon  the  plaintiff. 

This  was  an  ex  parte  application  by  Fitzgerald , on  behalf 
of  the  defendant,  for  further  time  to  answer.  It  appeared 
that  the  time  for  answering  would  expire  on  the  next  day. 

Mowat,  Y.  C. — You  must  give  notice,  but  as  the  time 
expires  to-morrow,  you  may  give  short  notice  for  that  day. 
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Mallock  y.  Plunkett. 

Dismissal  of  bill  for  want  of  prosecution — Undertaking  to  speed. 

It  is  now  the  settled  practice  of  the  court,  (until  altered  by  General  Order,) 
to  accept  an  undertaking  to  speed,  upon  a first  motion  to  dismiss  for 
want  of  prosecution,  and  in  cases  where  it  would  have  been  accepted 
prior  to  the  establishment  of  hearing  Circuits. 

This  was  an  application  on  behalf  of  the  defendant  to 
dismiss  the  plaintiff’s  bill  for  want  of  prosecution.  It 
appeared  that  this  was  the  first  application  of  the  kind. 

Fitzgerald  for  the  plaintiff,  offered  an  undertaking  to 
speed. 

Mowat,  V.  C. — The  Chancellor,  it  seems,  has  always 
refused  to  accept  an  undertaking  to  speed,  as  not  applicable 
to  the  practice  since  hearing  terms  have  been  established. 
The  Vice-Chancellors,  on  the  other  hand,  have  always 
accepted  such  an  undertaking,  under  the  same  circumstances  * 
as  it  would  have  been  accepted  before  hearing  terms  were 
established.  On  conferring  with  the  Chancellor  and  my 
brother  Spragge , we  have  agreed  not  to  accept  an  under- 
taking to  speed  for  the  future.  We  all  agree  that  this 
would  be  the  best  rule  to  adopt,  though  the  judges  differ  as 
to  whether  it  can  or  cannot  be  adopted  without  a General  Order. 

A General  Order  will  be  formally  promulgated  after  the  Christ- 
mas vacation.  Under  these  circumstances,  as  my  decision 
of  the  point  on  which  the  other  judges  differ  cannot  have 
any  effect  in  future  cases,  I have  not  thought  it  my  duty  to 
form  any  independent  opinion  upon  it,  but  finding  that  two 
judges  have  ruled  that  the  old  practice,  as  to  the  acceptance, 
as  of  course,  of  undertakings  to  speed  in  a case  like  the 
present,  should  be  pursued,  and  that  one  judge  has  ruled 
otherwise,  I think  it  will  be  proper  for  me,  on  the  present 
occasion,  to  follow  the  decision  of  the  two  Vice-Chancellors, 
and  without  forming  any  independent  opinion  as  to  which 
decision  was  the  correct  one. 

Usual  order  on  undertaking. 

Note. — See  the  cases  of  Ruttan  v.  Burnham,  ante  p.  191,  and  Thompson 
v.  Hind,  ante  p.  247. 
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McNair  v.  Simpson. 

Vesting  order  granted  ex,  parte. 

Where  a party  to  a suit  is  directed  by  decree  or  order  to  execute  a convey- 
ance to  another  party,  but  cannot  be  found  after  due  diligence,  and  the 
deed  therefore  cannot  be  tendered  for  execution,  a vesting  order  will  be 
granted  ex  parte. 

This  was  an  ex  parte  application  by  Spencer  on  bebalf  of 
the  plaintiff  for  a vesting  order.  It  appeared  that  the 
defendant  had  been  ordered  to  execute  a conveyance  to  the 
plaintiff,  but  that  the  plaintiff  was  unable  to  find  him  after 
due  diligence,  and  could  not  therefore  tender  the  deed  for 
execution. 

Mowat,  Y.  C.— Boulton  v.  Stegman,  Chancery  Chambers 
Rep.  199,  seems  an  authority  that  no  notice  is  necessary. 
The  order  may  go  accordingly. 


Note. — An  application  exactly  similar  was  granted  ex  parte  on  the  12th 
April,  1864,  by  his  Honor  V.  C.  Spragge,  in  Henry  v.  Graham. 


Sherwood  v.  Campbell. 

Abortive  sale — Re-sale. 

Where  property  has  been  put  up  for  sale  under  an  order  of  the  court,  but 
the  sale  has  proved  abortive  for  want  of  bidders,  the  property  may  be 
advertised  and  put  up  for  sale  again  without  further  order. 

This  was  an  application  on  behalf  of  the  plaintiffs  for  a 
re-sale  ; the  defendant  had  been  notified  but  did  not  appear. 
It  was  shewn  that  an  order  for  sale  had  been  granted,  and 
the  property  duly  advertised  and  put  up  for  sale,  but  that 
the  sale  had  proved  abortive  for  want  of  bidders. 

Mowat,  Y.  C. — A decree  was  made  for  the  sale  of  the 
mortgaged  premises  : the  sale  was  advertised,  but  no  one 
bid.  The  application  now  is  for  an  order  for  a re-sale,  but 
this  seems  unnecessary.  In  Smith’s  Ch.  Pr.  7th  ed.  1002, 
it  is  stated  that  if  any  of  the  lots  remain  unsold  the  same 
may  be  re-sold  at  a future  time  without  further  order.  This 
39 
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refers  to  the  practice  before  the  Chief  Clerk,  but  the  practice 
is  the  same  before  the  Master.  See  Smith,  Ch.  Pr.  2nd  ed, 
pp.  184  and  215. 

Note. — It  appearing  afterwards  that  the  order  had  been  for  a sale  before 
a judge,  an  order  for  a re-sale  before  the  Master  was  granted. 


Murray  v.  VanBrocklin. 

Stamps  to  deeds  executed  in  England. 

Deeds  executed  in  England,  for  the  purpose  of  conveying  land  situate  in 
this  Province,  do  not  require  to  be  stamped  under  the  provisions  of  the 
English  Stamp  Acts,  but  are  valid  in  this  Province  though  unstamped. 

This  was  an  application  by  S.  II.  Blake , on  behalf  of  the 
plaintiffs,  for  an  order  for  the  payment  out  of  court  of 
the  purchase  money  of  the  property  sold  in  the  cause. 

E.  B.  Wood  for  the  purchaser,  objected  that  one  of  the 
deeds  in  the  chain  of  title  was  executed  in  England,  (the 
property  conveyed  being  in  Upper  Canada,)  and  that  the 
deed  was  not  stamped  in  accordance  with  the  English 
Stamp  Acts.  He  contended  that  under  the  provisions  of 
those  acts  the  deed  was  void  in  England,  and  being  void 
where  executed,  was  void  everywhere,  and  that,  therefore, 
the  purchaser  could  acquire  no  title  to  the  property  sold. 
He  cited  Story’s  Conflict  of  Laws,  sec.  631 ; Clegg  v. 
Levy,  3 Campbell  167  ; Alves  v.  Hodgson,  7 Term  Rep.  241 ; 
Stonelake  v.  Babb,  5 Burr.  2674  ; Bristow  v.  Sequeville,  5 
Exch.  275  ; James  v.  Catherwood,  3 Dow.  & Ryl.  190. 
He  consented  to  the  order  going  if  the  deed  should  be  held 
to  be  valid. 

S.  H.  Blake , in  reply.  The  English  Stamp  Acts  do  not 
render  an  unstamped  deed  void,  but  merely  inadmissible  in 
evidence  in  the  courts  there ; the  acts  impose  a penalty  for 
not  stamping  deeds,  if  this  penalty  were  paid,  deeds 
previously  inadmissible  would  thereupon  became  valid  and 
admissible,  which  would  not  be  so  if  the  deeds  were  void. 

Mowat,  Y.  C. — If  reference  is  made  to  sections  260  and 
318  of  Story’s  Conflict  of  Laws,  it  will  be  clear  that  the 
learned  .author  considered  that,  according  to  the  laws  of 


CHAMBERS  REPORTS. 


301 


England  and  America,  deeds  relating  to  land,  executed  in  a 
foreign  country,  are  valid,  though  not  stamped  according  to 
the  laws  of  the  foreign  country.  Mr.  Wood , who  is  object- 
ing to  the  title,  said,  that  the  question  is,  whether  deeds 
are  in  England  wholly  void  for  want  of  a stamp,  or  merely 
cannot  be  given  in  evidence;  that  the  validity  of  the  deed 
in  the  present  case  depends  on  this  question.  Now  I have 
looked  thfough  the  English  Stamp  Acts,  and  I do  not  see  that 
deeds  are  declared  absolutely  void  for  want  of  a stamp ; on 
the  contrary,  they  may  be  stamped  after  execution,  on 
payment  of  a penalty,  (13  and  14  Vic.,  ch.  97,  sec.  12,) 
and  in  Bristow  v.  Sequeville,  5 Exch.  278,  Alderson , B., 
said,  “It  is  very  different  whether  the  law  makes  a stamp 
necessary  to  the  validity  of  an  instrument,  or  to  its  admissi- 
bility in  evidence.  An  unstamped  deed  is  a valid  contract 
here,  though  it  cannot  be  given  in  evidence.  If  by  the  law 
of  a foreign  country,  a document  is  only  inadmissible  for 
want  of  a stamp,  it  is  a valid  contract,  and  receivable  in 
evidence  in  our  country.”  The  observations  of  Baron 
Rolfe  are  to  the  same  effect;  he  puts  the  case  as  absurd 
“that  if  a document  were  properly  ‘ stamped  according  to 
the  law  of  this  country,  it  could  not  be  given  in  evidence 
here  because  it  was  improperly  stamped  according  to  the 
law  of  a foreign  country  where  it  was  given.”  What  the 
stamp  act  I have  referred  to  provides  is,  that  unstamped 
deeds  shall  be  inadmissible.  The  language  of  section  12  is 
this,  “No  such  deed  or  instrument  shall  be  pleaded  or  given 
in  evidence,  or  admitted  to  be  good,  useful,  or  available  in 
law  or  equity,  until  the  same  shall  be  duly  stamped  in 
manner  aforesaid.”  To  hold  that  such  a deed  is  valid  here, 
where  the  property  lies,  quite  accords  with  the  settled 
principle  that  one  country  does  not  regard  the  revenue 
laws  of  another ; stamp  duties  are  imposed  for  revenue 
purposes,  and  no  other.  I am  of  opinion  that  the  deed  is 
valid,  though  not  stamped,  and  as  it  refers  to  land  in  Upper 
Canada,  I am  not  sure  that  I should  have  come  to  a different 
conclusion  as  to  its  validity,  even  if  it  had  appeared  that 
unstamped  deeds  were  wholly  void  in  England,  instead  of 
being  merely  inadmissible  as  evidence  until  stamped. 

Judgment  in  favor  of  the  title. 
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Robinson  y.  Dobson. 

Service  of  order  for  married  woman  to  answer  separately. 

At  the  time  of  serving  an  order  to  answer  separately  on  a married  wotnan, 
the  original  order  should  be  shewn,  and  the  fact  should  be  sworn  to  in 
the  affidavit  of  service,  otherwise  an  order  pro  confesso  will  not  be  granted. 

This  was  an  application  by  Foster , on  behalf  of  the 
plaintiff,  for  an  order  pro  confesso  against  a married  woman. 
It  appeared  that  she  had  been  served  with  the  bill  and  the 
order  to  answer  separately,  and  that  the  time  for  her  answer 
had  elapsed,  but  the  affidavit  of  service  of  the  order  did  not 
state  that  at  the  time  of  service  the  original  order  had  been 
produced  and  shewn  to  her. 

Spragge,  Y.  C. — The  original  order  should  be  shewn  at 
the  time  of  service,  and  the  affidavit  should  state  this. 

Order  refused. 


Radclyffe  v.  Duffy. 

Final  order  for  foreclosure. 

Where,  on  an  application  for  a final  order  for  foreclosure,  the  usual  affidavit 
of  non-payment  is  made  by  the  agent  of  the  plaintiff,  the  authority  of  the 
agent  need  not  be  produced:  as  to  that,  it  is  sufficient  for  him  to  swear 
that  he  is  the  duly  authorized  agent. 

This  was  an  application  by  Cattanach  for  a final  order  for 
foreclosure.  The  plaintiff  being  in  England,  the  usual  affi- 
davit as  to  non-payment  was  made  by  his  agent,  who  swore 
that  he  was  duly  authorized  under  power  of  attorney  to 
receive  the  mortgage  money  in  the  cause.  The  power  of 
attorney  was  not  produced. 

Mowat,  Y.  0.,  at  first  doubted  whether  the  power  of 
attorney  should  not  be  produced,  but  after  consulting  with 
his  Honor  Y.  C.  Spragge , held  it  to  be  unnecessary,  and 
granted  the  order  as  asked. 
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Purdy  v.  Ferris. 

Dismissal  of  bill  on  prcecipe — Costs  in  cause. 

Where  a defendant  serves  a notice  of  motion,  but  before  the  return  thereof 
the  plaintiff  takes  out  on  prcecipe,  and  serves  an  order  to  dismiss  his  bill, 
the  defendant  cannot  bring  on  his  motion,  but  he  is  entitled  to  tax  his 
costs  thereof,  under  the  order  to  dismiss,  as  costs  in  the  cause. 

This  was  an  application  on  behalf  of  the  defendants,  for  a 
foreign  commission  to  examine  a witness  in  the  United 
States. 

It  was  stated  on  the  other  side,  that  an  order  to  dismiss  the 
plaintiff’s  bill  had  been  taken  out  on  praecipe,  and  served 
that  morning. 

In  reply  it  was  contended  that  the  defendant  had  a right 
to  bring  on  his  motion  for  costs3  Spooner  v.  Payne,  IT  L.  J. 
ch.  130,  being  cited,  but 

Mowat,  V.  C.,  declined  to  hear  the  application,  as  the 
suit  was  out  of  court,  and  as  the  defendant  was  clearly 
entitled  to  tax  the  costs  of  his  motion  under  the  order  to 
dismiss,  as  costs  in  the  cause. 


Evans  v.  Evans. 

This  case  (reported  ante  page  248)  was  brought  before 
the  full  court,  by  way  of  appeal  from  the  order  made  in 
Chambers,  and  his  Honor  Y.  C.  Spragge  then  said,  that 
since  giving  his  judgment  he  had  conferred  with  one  of  the 
common  law  judges,  and  had  been  informed  by  him  that  it 
"was  now  the  practice  at  law  to  grant  the  costs  of  a garnishee 
application,  where  there  was  a sufficient  fund  out  of  which  . 
to  pay  them,  and  he  accordingly,  in  conformity  with  his 
opinion,  as  expressed  in  Chambers,  concurred  with  his 
Lordship  the  Chancellor,  in  reversing  his  previous  decision. 

Order  below  reversed  accordingly. 


Merrill  v.  Ellis. 

In  this  case  (reported  ante  p.  268)  the  remarks  of  his 
Lordship  the  Chancellor  were  misunderstood,  and  it  has 
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since  been  discovered  that  his  Lordship’s  judgment  was, 
that  if  the  answer  had  been  properly  sworn  to,  he 
would  have  granted  the  application  without  costs,  but  as  it 
was  not,  he  would  grant  it  only  on  the  terms  of  paying  the 
costs  of  the  application,  and  of  the  order  pro  confesso . 


O’Hara  v.  Cuthbert. 

Appointment  of  new  trustees — - Security . 

Where  this  court  appoints  new  trustees  under  a will  (the  former  ones  being 
dead  or  insolvent)  it  has  no  authority  to  require  the  new  trustees  to  give 
security  for  the  due  performance  of  their  duties.  • 

This  was  an  ex  parte  application  (the  bill  being  pro 
confesso  against  all  the  defendants)  by  J.  C.  Hamilton , on 
behalf  of  the  plaintiff,  for  an  order  appointing  new  trustees. 
By  the  decree  in  the  cause  it  was  referred  to  a judge  in 
Chambers  to  appoint  new  trustees  in  the  place  of  two  execu- 
tors and  trustees  under  a will,  one  of  whom  had  died,  and 
the  other  had  become  insolvent,  and  left  the  province.  It  was 
contended  that  the  proposed  trustees  could  not  be  required 
to  give  security  for  the  due  performance  of  their  duties. 
Simpson  v.  Burton,  before  his  Honor  V.  0.  Esten , not 
reported,  was  cited. 

Vankoughnet,  C.,  held,  following  the  case  cited,  that 
the  court  had  no  authority  in  such  case  to  compel  the  new 
trustees  to  give  security,  and  granted  the  order  as  asked. 


In  re  Crooks,  &c.,  Solicitors,  &c. 

Time  for  the  service  of  notice  of  motion — Sunday. 

There  must  be  two  clear  days  between  the  service  of  a notice  and  the  day 
for  hearing  the  motion,  and  in  the  computation  thereof  Sunday  is  not  to 
be  reckoned. 

This  was  an  application  by  Cattanach  to  set  aside  an 
order  for  taxation  of  costs,  taken  out  by  a client  on  prsecipe. 
It  appeared  that  the  notice  of  motion  had  been  served  on 
a Saturday,  for  the  following  Tuesday. 
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Carruthers  contra,  objected  that  the- Sunday  was  not  to 
be  computed  in  the  time  for  service,  and  that  therefore 
sufficient  notice  had  not  been  given.  He  cited  Order  39  of 
June  1853,  sec.  2. 

Cattanach , in  reply,  cited  Sprague  v.  Henderson,  ante 

p.  213. 

• 

Vankoughnet,  C.,  held,  in  accordance  with  the  section 
of  the  General  Order,  that  Sunday  was  not  to  be  computed, 
and  that  therefore  sufficient  notice  had  not  been  given,  but 
as  Mr.  Cattanach  had  been  misled  by  the  case  cited,  his 
Lordship  merely  directed  the  motion  to  stand  till  Wednesday 
without  costs. 

Note. — This  case  partially  overrules  Sprague  v.  Henderson,  ante  p.  213. 


In  re  The  Methodist  Episcopal  Church  Property  in 
the  Village  of  Churchville. 

Property  of  religious  institutions — Con.  Stat.  U.  C.,  ch.  69. 

Land  vested  in  trustees  for  the  use  of,  and  as  a place  of  residence  for,  a 
minister  of  a religious  body,  and  for  such  other  purposes  as  the  ministers 
of  such  religious  body,  at  their  general  conference,  might  from  time  to 
time  appoint,  is  not  “ land  held  by  trustees  for  the  use  of  a congregation 
or  religious  body”  within  the  meaning  of  Con.  Stat.  U.  C.,  ch.  69,  and 
this  court  has,  therefore,  no  power  to  sanction  the  execution  of  any  deed 
conveying  such  land  by  the  trustees. 

This  was  an  application  on  behalf  of  trustees,  to  obtain 
the  sanction  of  the  court  to  the  execution  of  a deed,  under 
Con.  Stat.  U.  C.,  ch.  69,  sec.  10.  The  facts  appear  fully 
in  the  judgment. 

Mowat,  V.  C. — The  trustees  hold  this  property  not 
directly  “ for  the  use  of  a Congregation  or  religious  body,” 
(these  being  the  words  employed  in  the  statute,)  but  in  trust 
“ for  the  exclusive  use  and  accommodation  of,  and  as  a 
place  of  residence  for,  any  minister  or  preacher  of  such 
church,  regularly  ordained,  licensed,  or  authorized  to  perform 
the  duties  of  minister  or  preacher  within  the  circuit  wherein 
the  said  lands  and  premises  are  contained,  by  the  ministers 
and  preachers  of  the  said  church,  at  their  general  conference, 
and  for  such  other  purpose  or  purposes  as  the  said  ministers 
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and  preachers  may,  from  time  to  time,  at  their  several 
conferences,  determine,  appoint,  or  ordain.”  Now,  the 
statute  does  not  give  the  powers  described  in  it,  in  the 
case  of  property  conveyed  for  any  religious  purpose,  or  any 
religious  trust ; but  one  class  only  of  such  trust  property 
is  provided  for,  namely,  property  held  “ for  the  use 
of  a congregation  or  religious  body,’’  and  accordingly 
it  is  provided  that  before  any  deed  is  executed,  “ the 
congregation  or  religious  body,  for  whose  use  the  lands 
have  been  held,  shall  be  duly  notified  thereof,”  I cannot 
suppose  that  the  statute  was  intended  to  include  property 
conveyed  in  trust  for  the  minister  for  the  time  being,  for 
then  I must  hold  that  the  trustees  and  congregation  might, 
if  they  chose,  sell  such  property,  even  against  the  will  of  the 
minister.  Under  such  a trust  it  is  the  minister  who,  for  the 
time  being,  is  principally  and  directly  interested  in  the 
property,  and  the  congregation  is  only  interested  in  it 
indirectly.  Then  again,  this  deed  expressly  authorizes  the 
property  to  be  applied  to  any  other  purpose  by  the  confer- 
ence. A sale  without  their  authority  would  be  a most 
objectionable  proceeding,  which  I do  not  think  the  statute 
contemplated.  What  is  the  extent  of  the  other  purposes 
to  which  the  conference  may  direct  the  property  to  be 
applied  it  is  not  necessary  now  to  consider.  Again,  I see 
nothing  whatever  in  the  statute  or  the  deed  that  would 
justify  me  in  holding  that  the  official  members  of  the 
Brampton  circuit,  by  whom  this  sale  has  been  sanctioned,  can 
be  deemed  to  be  the  “ congregation  or  religious  body  for 
whose  use  the  lands  have  been  held,”  or  that  their  approval 
can  be  accepted  as  dispensing  with  the  notice  which  the 
statute  requires  to  be  given  »to  such  “ congregation  or 
religious  body”  before  the  deed  is  executed.  The  adver- 
tisement also  did  not  comply  with  the  directions  of  the 
act,  for  it  did  not  contain  the  terms  of  the  sale.  Possibly 
the  parties  may  find  that  an  act  of  parliament  will  be 
necessary  to  enable  them  to  effect  the  sale,  if  the  sale  is 
really  desired  by  all  parties,  and  beneficial  to  all,  as  I pre- 
sume it  is.  But  however  this  may  be,  I think  I have  no 
alternative  but  to  refuse  the  present  application. 
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McMurrich  v.  Hogan. 

Perkins  v.  Plebs. 

Absconding  defendants. 

Where  an  application  is  made  to  advertise  an  absconding  defendant,  the 
affidavits  must  shew  whether  he  has  any  relations  in  the  country ; if  he 
has  any,  one  or  more  of  them  should,  generally  speaking,  be  examined  as 
to  their  knowledge  of  his  residence  before  the  order  is  applied  for. 

These  were  applications  for  orders  to  serve  the  bill  by 
publication  on  defendants,  alleged  to  have  absconded. 

Mowat,  V.  C. — The  defendant  is  said  to  have  absconded, 
and  an  application  is  made  under  the  7th  section  of  the 
9th  Order  of  June  3rd,  1853,  for  liberty  to  proceed  by 
advertisement.  There  has  been  no  examination  of  his 
relations,  as  to  their  knowledge  of  his  residence,  and  I find 
on  inquiry  that  by  the  practice  this  is,  generally  speaking, 
necessary,  as  stated  in  Mr.  Taylor’s  book.  The  defect  must 
be  supplied  before  the  order  can  be  granted. 

In  McMurrich  v.  Hogan  a similar  application  is  made, 
and  the  affidavits  do  not  shew  whether  the  defendant 
has  any  relations  in  the  country.  This  defect  must  be 
supplied,  and  if  he  has  relations,  one  or  more  of  them  must 
be  examined  as  to  the  defendant’s  residence. 


Note. — See  also  on  this  point  Irving  v.  Strait,  ante,  p.  185. 


Bigelow  v.  Thompson. 

Dismissal  for  want  of  prosecution — Costs. 

Where,  on  a motion  to  dismiss  for  want  of  prosecution,  the  only  objection 
made  was  that  the  costs  of  a demurrer  overruled  had  not  been  paid,  the 
court  dismissed  the  bill  with  costs,  the  costs  of  the  demurrer  to  be  set 
off,  and  execution  to  go  for  the  balance  in  favour  of  the  party  entitled 
thereto. 

This  was  a motion  on  behalf  of  the  defendant,  to  dismiss 
the  plaintiff’s  bill  for  want  of  prosecution. 

40 
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On  the  other  side  it  was  objected  that  the  defendant 
moving  had  not  paid  the  costs  of  a demurrer  which  had 
been  overruled  with  costs.  Harvie  v.  Ferguson,  ante  p.  218, 
was  cited.  No  other  objection  to  the  motion  was  made. 

Yankoughnet,  C.,  held  that  Harvie  v.  Ferguson  was 
decided  on  a different  principle,  namely,  that  a motion 
could  not  be  made  till  the  costs  of  a prior  one,  respecting 
the  same  matter , were  paid,  and  his  Lordship  granted  the 
order  dismissing  the  bill  with  costs,  against  which  the  costs 
of  the  demurrer  were  to  he  set  off,  and  execution  to  go  for 
balance  in  favor  of  the  party  entitled  thereto. 


Rolee  v.  Coote. 

Partition — Consent  relieved  against — Motion  to  set  aside  a Master's  report — 
Chambers  application. 

Ia  a partition  suit,  a gentleman  who  was  not  a solicitor,  nor  a clerk  of  any 
solicitor  in  the  cause,  was  employed  by  the  defendant’s  solicitor  to  attend 
to  the  case  for  the  defendant,  and  gave  a consent  in  good  faith,  but 
inconsiderately,  and  without  the  knowledge  or  authority  of,  or  communi- 
cation with,  the  defendant  or  his  solicitor,  to  a mode  of  partition  sug- 
gested by  the  opposite  party. 

Held , that  the  consent  might  be  relieved  against  on  terms,  it  not  appearing 
that  the  plaintiff  would  thereby  be  prejudiced. 

Held , also,  that  an  application  for  relief  against  the  consent,  and  to  set 
aside  the  report,  was  properly  made  in  Chambers,  and  not  in  Court. 

This  was  a motion  on  the  14th  of  January,  1865,  by 
Hoof,  on  behalf  of  W.  Coote,  one  of  the  defendants,  for  an 
order  to  relieve  against  a consent,  and  set  aside  a report  of 
the  Master  at  London  made  thereupon,  on  the  ground  that 
the  party  served  with  the  warrant,  and  who  attended  on  the 
proceedings  in  the  Master’s  office  on  behalf  of  William 
Coote,  and  gave  the  consent,  had  no  authority  from  him  to 
do  so.  The  facts  of  the  case  appear  fully  in  the  judgment. 

F.  T.  Jones  for  the  plaintiff,  contra,  objected  that  the 
motion  being  to  set  aside  a Master’s  report  should  be  in 
Court,  and  not  in  Chambers.  He  cited  Ledyard  v.  McLean, 
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and  Fitzgerald  v.  The  Upper  Canada  Building  Society,  ante 
page  188,  and  Gould  v.  Burritt,  ante  page  250. 

Roaf  in  reply.  There  is  nothing  in  the  application  in  the 
nature  of  an  appeal  from  a Master’s  decision ; the  question 
as  to  the  authority  of  the  person  attending  on  behalf  of 
William  Coote  was  not  adjudicated  upon  by  the  Master. 
The  application  is  a mere  matter  of  practice,  and  therefore 
properly  made  in  Chambers.  He  cited  Scripture  v.  Curtis, 
before  Sgragge,  V.  C.,  13th  June,  1861,  and  Dillabough  v. 
Nicholson,  before  Vankoughnet,  C.,  18th  of  May,  1864,  not 
reported. 

Mowat,  Y.  C. — The  allegation  of  the  defendant  is  that 
the  person  served  with  the  warrant  was  not  his  solicitor,  or 
clerk  of  his  solicitor,  or  authorized  in  any  way  to  act  for 
him,  yet  he  received  the  papers,  attended,  and  gave  a con- 
sent. The  question  is,  whether  he  was  authorized  to  do  so, 
and  this  question  was  not  before  the  Master.  I think  this 
is  not  in  the  nature  of  an  appeal,  and  may,  therefore,  be 
heard  in  Chambers. 

An  enlargement  was  then  asked,  for  the  purpose  of 
answering  the  application,  which  was  granted,  and  the 
matter  afterwards  came  on  to  be  argued  on  the  merits. 

Roaf.  There  is  no  practice  of  this  court  authorizing 
service  of  papers  upon  a clerk  outside  of  the  office  of  the 
solicitor,  nor  has  a solicitor  any  right  to  waive  the  service 
of  papers  in  his  office.  There  is  no  evidence  to  shew  that 
Sydere  was  acting  apart  from  Partridge,  or  in  any  way 
except  as  his  clerk  : the  service  of  the  warrant  is  therefore 
bad.  The  consent  should  also  be  relieved  against,  and  the 
report  and  all  subsequent  proceedings  set  aside,  on  the 
ground  that  Mr.  Sydere  was  not  authorized  to  act  for  Coote 
after  he  left  Mr.  Partridge’s  office,  the  partition  made  being 
unfair  to  Coote.  The  evidence  on  these  points  as  to  the 
want  of  authority  of  Mr.  Sydere,  and  the  unfairness  of  the 
partition,  is  in  favour  of  the  applicant. 

D.  E . Blake , contra.  The  applicant  cannot  complain  of  any 
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irregularity  in  the  service  of  the  warrant,  as  none  is 
complained  of  in  his  notice  of  motion;  he  comes  here  asking 
the  indulgence  of  the  court,  and  which,  if  granted  at  all, 
will  only  be  upon  terms.  Sydere  had  been  the  managing 
clerk  of  the  real  solicitor ; he  was  not  articled  to  Glass,  in 
whose  office  he  was,  when  he  was  served  with  the  warrant,  and 
attended,  and  gave  the  consent.  It  is  also  shewn  that  he 
had  for  six  years  collected  the  rents  of  the  property  for 
Coote : the  inference,  therefore,  is  that  Sydere  was  the  per- 
son who  was  really  retained  by  Coote,  and  that  Partridge  got 
the  suit  through  Sydere  being  in  his  office ; Sydere,  through- 
out the  suit,  had  had  the  exclusive  management  of  it. 
Certain  stipulations  were  inserted  in  the  decree  by  his 
consent,  which  could  not  have  been  done  otherwise.  It  is 
also  shewn  that  a consent  partition  had  been  discussed  by 
Sydere  and  Coote  before  the  service  of  the  warrant.  As  to 
the  partition  itself,  the  balance  of  testimony  is  in  favor  of  its 
justness  and  fairness;  if  anything,  it  is  rather  in  Coote’s 
favor  than  otherwise,  the  yard  attached  to  the  property  being 
in  common,  which  would  give  Coote  more  than  his  propor- 
tionate share.  The  cases  shew  that  the  consent  of  a manag- 
ing clerk  is  binding  upon  the  client.  See  Connatty  v. 
O’Reilly,  11  Ir.  Eq.  333;  Chown  v.  Parrot,  14  C.  B.  N.  S. 
74  ; Young  v.  Power,  9 L.  T.  N.  S.  176  ; Peed  v.  Cussen, 
4 Dru.  & War.  199.  Furnival  v.  Bogle,  4 Russ.  142,  is 
distinguishable.  But  even  if  the  consent  was  not  originally 
binding,  we  must  presume  it  was  communicated  at  once  to 
Coote,  and  the  delay  which  has  taken  place  amounts  to  an 
acquiescence.  If  the  client  is  prejudiced  he  has  his  remedy 
against  the  solicitor.  If  the  solicitor  is  insolvent  the  court 
will,  no  doubt,  relieve  under  circumstances  where  it  would 
not  otherwise;  but  here  there  is  no  question  as  to  the 
solvency  of  the  solicitor,  or  that  there  will  be  any  difficulty 
in  recovering  damages  from  him. 

Roaf.  This  case  is  distinguishable  from  those  cited ; 
there  the  consent  was  deliberately  given,  and  by  duly 
authorized  solicitors,  or  their  clerks;  but  here  the  consent 
was  given  on  the  spur  of  the  moment,  no  time  being  given 
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to  the  clerk  to  obtain  information,  or  confer  with  the  client. 
As  to  the  partition  being  fair,  it  will  be  seen  that  the  stair- 
case leading  to  the  upper  portion  of  the  premises  allotted 
to  Coote,  by  being  within  the  portion  allotted  to  the 
plaintiff,  cannot  be  used  by  Coote,  and  there  will  be  no 
access  to  the  upper  portion  except  by  the  rear. 

Mowat,  Y.  C. — This  is  an  application  by  the  defendant, 
William  Coote,  to  be  relieved  from  a consent  given  in  his 
name,  before  the  Master  at  London,  and  to  set  aside  the 
Master’s  report,  which  was  founded  on  the  consent. 

The  decree  was  for  the  partition  of  certain  leasehold 
property,  and  for  an  account  of  any  repairs  or  lasting 
improvements  which  had  been  made  upon  it  by  the  plaintiff. 
Only  two  warrants  are  spoken  of  in  the  affidavits  as 
having  been  taken  out  under  the  decree,  and  both  were 
served  on  Mr.  Arthur  Sydere  ; the  first  was  a warrant  to 
consider,  and  the  second  was  a warrant  to  proceed  with  the 
reference.  Both  warrants  were  attended  by  Mr.  Sydere,  as 
representing  the  defendant ; and  on  the  return  of  the  warrant 
to  proceed,  he  gave  the  consent  which  is  complained  of. 

The  solicitor  whom  the  defendant  employed  was  Mr.  Part- 
ridge ; Mr.  Sydere  was  at  the  time  a temporary  clerk  in  his 
office,  (not  paid  or  articled,)  and  was  not  then,  nor  is  he  yet,  a 
solicitor.  Mr.  Partridge  undertook  the  defence,  but  for  some 
reason  or  other  not  satisfactorily  explained,  he  got  another 
solicitor,  Mr.  Cornish,  to  allow  the  name  of  the  latter  to  be 
used,  instead  of  his  own,  as  the  defendant’s  solicitor,  and  he 
gave  the  actual  conduct  of  the  defence  to  Mr.  Sydere. 
This  gentleman  shortly  afterwards  left  Mr.  Partridge’s 
employment,  and  engaged  as  clerk  with  another  solicitor  in 
the  same  city,  but  he  still,  with  the  consent  and  approbation 
of  Mr.  Partridge,  retained  the  management  of  this  defence. 
Mr.  Partridge  frankly  enough  states  that  he  himself  knew 
nothing  of  the  practice,  and  took  none  of  the  proceed- 
ings in  the  cause,  but  left  every  thing  to  Mr.  Sydere  and  his 
Toronto  agent.  So  entirely  was  this  understood  between 
them  that,  when  Mr.  Sydere  was  served  with  the  warrant  to 
proceed,  he  did  not  even  communicate  it  to  Mr.  Partridge. 
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He  did  not  communicate  it  to  the  defendant  either.  He 
did  mention  it  to  Mr.  John  Coote,  the  defendant’s  brother 
and  agent,  hut  he  told  him  at  the  same  time,  quite  honestly 
I am  sure,  that  nothing  important  was  to  be  done  upon  it, 
he  thought.  So  far,  however,  was  this  from  turning  out  to  be 
the  case,  that  on  the  return  of  the  warrant,  Mr.  Sydere  con- 
sented to  a plan  for  the  partition  which  was  proposed  at  the 
same  time  by  the  plaintiff;  and  thus,  on  the  occasion  on  which 
he  thought  nothing  important  was  to  be  done,  he  actually 
disposed  of  the  principal  object  of  the  suit  in  the  absence  of 
the  defendant,  and  without  his  knowledge  or  authority,  and 
without  the  knowledge  of  either  Mr.  Partridge  or  Mr. 
Cornish.  Mr.  Sydere  had  not,  up  to  this  time,  ascertained, 
nor  did  he  know,  the  views  of  the  defendant  as  to  what 
division  of  the  property  would  be  just  or  desirable;  nor  had 
Mr.  Partridge  communicated  to  Mr.  Sydere  any  opinion  on 
the  subject.  The  consent  was,  on  the  occasion  referred  to, 
suggested  to  Mr.  Sydere  by  the  plaintiff’s  solicitor  in  good 
faith,  as  I have  no  doubt,  and  was  given  by  Mr.  Sydere  in 
like  good  faith,  according  to  what  seemed  to  him  fair,  judging 
chiefly  from  the  ex  parte  statements  of  the  plaintiff,  in 
connection  with  what  Mr.  Sydere  happened  to  know  of  the 
property  himself. 

The  defendant  had  not  the  opinion  of  any  counsel  or 
solicitor  in  reference  to  the  consent,  and  was  entirely  without 
the  professional  protection  to  which,  in  so  important  a matter, 
he  was  entitled,  and  on  which  he  was  relying.  He  had  no 
opportunity,  either,  as  he  ought  to  have  had,  of  presenting 
to  the  Master  his  own  views,  or  of  giving  any  evidence  in 
support  of  them ; and  he  had  not  even  an  opinion  of  Mr. 
Sydere  formed  deliberately,  or  with  a knowledge  of  the 
views  of  the  defendant,  or  of  any  one  on  his  behalf.  The 
whole  question  of  partition  was  practially  withdrawn  from 
the  Master,  and  settled,  on  the  impression  made  at  a mo-  ' 
ment  by  the  plaintiff  and  his  solicitor,  on  a young  man  not 
yet  a member  of  the  profession,  and  not  employed  by  the 
defendant  to  act  for  him.  The  uninstructed  and  hastily 
formed  opinion  of  a law  student,  on  the  ex  parte  statements 
of  the  opposite  party,  was  suddenly  and  unexpectedly  substi- 


CHAMBERS  REPORTS. 


313 


tuted  for  the  deliberate  judgment  of  the  Master,  to  be  formed 
after  fully  hearing  both  parties  and  their  .solicitors  and 
evidence.  Mr.  Partridge  swears  that  he  would  not  have 
given  the  consent  if  he  had  known  of  it  in  time ; and  Mr. 
Sydere  swears  that,  in  consenting,  he  overlooked,  as  might 
have  been  expected,  several  important  considerations,  which 
he  sets  forth.  Both,  as  well  as  the  defendant  and  a witness, 
concur  in  stating  on  affidavit  that  the  partition  consented 
to  is  an  unfair  partition;  but  the  plaintiff  and  several 
witnesses  state  on  oath  an  opposite  opinion,  and  I have  not 
attempted  to  determine  the  comparative  weight  that  ought 
to  be  given  to  these  contradictory  views. 

The  question  now  is,  ought  the  defendant  to  be  held  to 
the  consent  given  in  his  name  under  the  very  peculiar 
circumstances  which  I have  mentioned? 

The  general  rule  is  stated  in  Lush’s  Practice,  2nd  ed.,  page 
182,  to  be  that  “the  client  is  bound,  as  between  him  and  his 
opponent,  by  any  act  which  the  attorney  does  in  the  regular 
course  of  practice  and  without  fraud  or  collusion,  however 
injudicious  that  act  may  be  and  I am  satisfied  there  was  no 
fraud  or  collusion  in  the  present  case;  but  there  are  decisions 
and  dicta  which  indicate  that  a court  may  sometimes  relieve 
a party  against  an  attorney’s  consent,  even  where  no  case  of 
fraud  or  collusion  is  made  out ; as,  where  there  has  been  gross 
misconduct  on  the  part  of  the  solicitor,  (Per  Baron  Bayley , in 
Thomas  v.  Hewes,  4 Tyrr.  342,  2 C.  & M.  519,)  or  where  the 
consent  was  given  contrary  to  the  express  wishes  of  the  client, 
(Swinfen  v.  Swinfen,  24  Beav.  549,  S.  C.  2 DeG.  & J.  381;) 
or  where  the  consent  was  given  on  information  which  turns 
out  to  be  erroneous,  (Butter  v.  Ommanney,  Tam.  344;)  or  was 
founded  on  a clear  mistake  or  misapprehension  of  rights, 
Peed  v.  Cussen,  (4  D.  & War.  210 ;)  or  was  given  in  ignorance 
of  facts  which  it  was  essential  to  know,  in  order  to  a due 
exercise  of  proper  discretion,  (Furnival  v.  Bogle,  4 Buss. 
142 ;)  and  it  was,  I think,  admitted  on  the  argument  before 
me  that  the  court  might  relieve  against  a consent  improperly 
given,  if  the  solicitor  who  gave  it  was  insolvent. 

But  it  would  be  impossible  to  say  that  even  in  such  cases 
as  I have  suggested,  the  courts  have  always  relieved,  or  would 
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always  relieve.  The  difficulty  of  interfering  is,  on  the  one 
hand,  always  increased  where  the  position  of  the  opposite 
party  has  been  so  changed  by  acting  on  the  consent  that  he 
cannot,  if  it  is  relieved  against,  be  restored  to  as  favorable 
a position  as  he  was  in  before  the  consent  was  given  ; and 
the  difficulty  is,  on  the  other  hand,  diminished,  if  the  relief 
would  not  unfairly  prejudice  the  opposite  party.  In  the 
present  case,  the  affidavits  suggest  no  reason  for  holding 
that  the  plaintiff  would  be  placed  under  any  unjust  dis- 
advantage if  the  application  which  is  made  should  be 
granted.  The  consent  was  given  by  a clerk  ; and 
there  are  some  matters  which,  no  doubt,  a managing 
clerk  has  power  to  consent  to,  so  as  to  bind  his  prin- 
cipal, and  to  bind  his  client ; such,  for  example,  as 
occurred  in  Young  v.  Power,  (9  L.  T.  N.  S.  176.)  So  where 
the  clerk  immediately  communicates  what  he  has  done  to 
the  principal,  and  the  latter  does  not,  within  a reasonable 
time,  object  to  it,  as  in  Furnival  v.  Bogle,  4 Buss.  142. 
But  no  case  was  cited  to  me  in  which  it  has  been  held  that 
the  implied  authority  of  a managing  clerk  is  necessarily 
co-extensive,  for  all  purposes,  with  that  of  the  solicitor 
himself.  The  contrary  seems  to  have  been  held  by  Littledale , 
J.,  in  Hodson  v.  Drewry,  7 Dowl.  Pr.  571 ; Greenwood  v. 
Titterington,  9 A.  & E.  699.  It  is  not  to  be  forgotten, 
either,  that  Mr.  Sydere  was  not  the  clerk  of  the  defendant’s 
solicitor,  whether  Mr.  Partridge  or  Mr.  Cornish  is  to  be 
treated  as  filling  that  character,  and  was  not  managing 
the  case  under  any  real  supervision  by  either. 

On  the  whole,  considering  all  the  facts  I have  mentioned, 
and  further  considering  that  an  action  against  the  solicitor 
would  obviously  be  an  uncertain  and  inadequate  remedy,  I 
would,  I think,  be  going  farther  against  the  defendant  than 
the  authorities  demand  or  warrant,  if  I should  refuse  his 
application,  unless  the  delay  which  has  occurred  is  an 
answer  to  it. 

Then,  as  to  the  delay : the  consent  was  given  on  the 
8th  of  November,  and  it  does  not  appear  how  long  after- 
wards, or  in  what  way,  Mr.  Partridge  became  aware  that  a 
partition  had  taken  place  by  consent.  He  must  have  known 


CHAMBERS  REPORTS. 


315 


it  before  the  report  was  signed ; but  so  little  interest  was 
he  taking  in  the  conduct  of  the  defence  that  he  did  not 
inquire  or  ascertain  what  the  division  was,  or  how  it  came 
about,  and  seems  to  have  been  under  the  impression  that 
it  had  taken  place  with  the  consent  of  the  defendant  himself. 
Accordingly,  he  was  pleased,  as  I gather  from  his  evidence, 
that  an  amicable  and  a mutually  satisfactory  partition  had  been 
brought  about,  after  all  the  litigation  between  the  parties, 
and  was  surprised,  as  he  tells  us,  when  he  afterwards  found, 
on  speaking  of  it  to  John  Coote,  that  the  brothers  knew 
nothing  about  the  matter.  It  was  John  Coote  who  com- 
municated what  had  taken  place  to  the  defendant.  This 
was  on  the  24th  of  November,  three  days  after  the  report 
was  signed.  The  report  was  not  filed  immediately,  but  the 
exact  day  of  filing  it  does  not  appear.  The  defendant  was  at 
first  advised  that  his  remedy  to  get  rid  of  the  consent  was 
by  shewing  the  facts  on  an  appeal  from  the  Master’s  report ; 
and  he  gave  a notice  for  this  purpose  on  the  Tth  of  January, 
which  is  admitted  to  have  been  in  time.  Finding  that  he 
could  get  no  relief  in  that  form,  he  changed  his  solicitor,  and 
on  the  14th  of  January  gave  notice  of  his  present  applica- 
tion. I think  that,  under  all  the  circumstances,  it  would  be 
treating  him  with  undue  harshness  to  hold  that  this  delay 
is  a sufficient  answer  to  his  application,  if  an  earlier  applica- 
tion would  have  succeeded. 

I shall,  therefore,  grant  the  motion,  but  it  can  only  be 
on  paying  the  plaintiff  all  the  costs  he  has  incurred  since 
the  8th  of  November,  inclusive ; and  including  the  costs  of 
the  present  application.  Mr.  Partridge  is  not  a party  to 
the  motion,  and  I cannot,  in  his  absence,  order  the  costs  to 
be  paid  by  him.  • 
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Hare  v.  Smart. 

Married  woman— Pro  confesso. 

An  order  to  take  a bill  pro  confesso  against  a married  woman  is  now 
unnecessary. 

This  was  an  application  for  an  order  pro  confesso  against 
a married  woman,  who  had  been  ordered  to  answer 
separately. 

Mowat,  Y.  C. — An  application  is  made  for  an  order  to 
take  the  bill  pro  confesso  against  one  of  the  defendants,  a 
married  woman,  who  had  been  ordered  to  answer  separately, 
but  I think  that  the  case  of  a married  woman  is  within  the 
19th  of  the  New  Orders,  and  that  no  order  is  necessary. 

Note. — A similar  decision  was  given  on  the  24th  March,  1865,  by  his 
Lordship  the  Chancellor,  in  Wallbridge  v.  Cochrane,  the  ground  of  the 
decision  being,  that  after  an  order  to  answer  separately,  a married  woman 
is  looked  upon  as  a feme  sole  in  regard  to  the  suit. 


Andrews  v.  Maulson. 

Trust  deed — Release  clause. 

Where  a trust  deed  for  the  benefit  of  creditors  contains  no  release  clause, 
creditors  who  subsequently  sue  the  settler  on  other  securities  are  not 
thereby  precluded  from  claiming  the  benefit  of  the  trust  deed. 

A creditor  who  had  not  come  in,  pursuant  to  advertisement,  was  allowed  to 
do  so  after  the  Master  had  reported  as  to  the  debts,  and  after  a decree  on 
further  directions  had  been  made,  but  he  was  required  to  pay  all  costs  of 
and  incidental  to  his  application. 

This  was  a petition  of  one  P.  W.  Taylor,  to  be  let  in  to 
prove  his  claim  in  the  Master’s  office,  after  the  Master’s 
report  and  the  decree  on  further  directions  had  been  made. 
The  facts  appear  fully  in  the  judgment. 

Crickmore  for  the  petitioner. 

Hodgins  contra.  The  petitioner  has  sued  upon  his  debt, 
and  also  brought  a suit  for  sale  in  this  court,  and  by 
so  doing  he  acted  adversely  to  the  trust  deed,  the  benefit 
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of  which  he  is  now  asking  to  come  in  and  share ; this 
the  court  will  not  permit.  See  Joseph  v.  Bostwick,  7 Grant, 
332. 

Mowat,  Y.  C. — The  petitioner  is  assignee  of  a mortgage 
given  by  the  plaintiff.  The  plaintiff  afterwards,  namely,  on 
the  28th  of  July,  1854,  executed  a deed,  purporting  to 
convey  all  his  property  in  the  city  of  Toronto  to  the  defen- 
dant, Maulson,  in  trust,  amongst  other  things,  to  pay  all 
the  plaintiff’s  debts.  By  the  decree,  which  was  pronounced 
on  the  28th  of  April,  1859,  such  of  the  trusts  of  this  deed 
as  related  to  the  payment  of  debts  were  ordered  to  be 
carried  into  effect ; and  with  this  exception  the  deed  was  set 
aside.  The  Master  was  directed  to  take  an  account  of  the 
debts.  This  he  did  in  the  usual  manner,  and  on  the  21st  of 
May,  1860,  he  made  his  report.  The  decree  on  further 
directions  is  dated  the  8th  of  December,  1860  ; and  an 
order  for  the  sale  of  part  of  the  property  was  made  on  the 
3rd  of  December,  1861.  On  the  9th  of  May,  1862,  a 
creditor,  Mr.  Blevins,  who  had  not  come  in  under  the 
decree,  obtained  an  order  to  be  allowed  to  prove  ; and  the 
petitioner  now  applies  for  similar  leave. 

The  petition  is  opposed,  chiefly  on  the  ground  that  the 
petitioner  brought  an  action  at  law  on  the  covenant  in  the 
mortgage,  and  also  took  proceedings  in  Chancery  for  the 
sale  of  the  mortgaged  property,  after  the  trust  deed  had 
been  executed ; and  that  he  continued  these  proceedings  up  to 
a very  late  date.  Joseph  v.  Bostwick,  7 Grant,  332,  was 
cited  to -shew  that  the  petitioner  had,  by  these  means, 
precluded  himself  from  claiming  the  benefit  of  the  trust 
deed. 

The  order  which  was  made  on  Mr.  Blevins’  petition  seems 
an  answer  to  this  objection,  for  he,  too,  had  taken  proceedings 
after  the  execution  of  the  trust  deed,  and  had  continued 
them  until  a short  time  before  he  presented  his  petition,  nor 
did  he  allege  ignorance  of  the  trust  deed,  or  even  of  the 
decree. 

The  trust  deed  in  Joseph  v.  Bostwick  contained  the 
usual  clause  for  the  release  of  the  debtor  by  the  creditors  ; 
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and  what  the  court  held  was,  that  creditors  who  had  brought 
actions  against  the  debtor,  and  otherwise  actively  opposed 
themselves  to  the  trust  deed,  could  not  afterwards  participate 
in  its  advantages.  Here,  however,  the  deed  contains  no  release 
clause  ; and  no  provision  in  it  has  been  pointed  out  to  me 
as  having  been  violated  by  the  petitioner.  The  effect  of  the 
deed,  as  construed  by  the  court,  at  the  hearing,  rather  ap- 
pears to  be  to  give  to  creditors  an  additional  security,  without 
interfering  with  any  remedies  they  might  already  have,  for 
their  debts.  It  is  to  be  observed,  too,  that  the  deed  did  not 
profess  to  convey  Andrews’  personal  estate,  or  any  lands  he 
might  have  out  of  Toronto. 

It  is  stated  by  Mr.  llodgins , in  his  affidavit,  that  all  the 
land  which  is  saleable  under  the  former  deed  has  been  sold, 
and  that  the  suit  is  nearly  wound  up ; and  it  is  argued  that, 
under  these  circumstances,  and  at  this  late  stage  of  the 
cause,  the  petitioner  cannot  be  let  in ; but  the  cases  appear 
to  be  against  this  view.  In  Lashley  v.  Hogg,  11  Yes.  602; 
Lord  Eldon  said,  “The  court  will  let  in  the  creditors  at  any 
time  while  the  fund  is  in  court;”  and  Angell  v.  Haddon,  1 
Madd.  529 ; Gillespie  v.  Alexander,  8 Russ.  130 ; Greig  v. 
Somerville,  1 R.  & M.  338  ; are  strong  illustrations  of  the 
rule. 

Mr.  llodgins , in  his  affidavit,  further  says,  that  the 
money  in  court  is  not  more  than  sufficient  to  pay  the  debts 
already  proved,  and  the  costs.  In  that  case  the  petitioner 
may  gain  nothing  by  being  let  in,  especially  as  I think  he 
must  pay  all  the  costs  of  and  incidental  to  the  application ; 
but  under  all  the  circumstances,  I think  that,  if  he#wishes  it, 
the  order  should  go. 

The  petition  has  been  served  on  the  plaintiff  only;  but, 
as  the  learned  counsel  who  appeared  in  support  of  the 
petition  only  claimed  any  balance  that  might  remain  after 
paying  the  debts  already  proved  and  the  costs,  I do  not 
see  that  service  on  any  one  but  the  plaintiff  ought  to  be 
required. 
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Tylee  v.  Strachan. 

Previously  to  the  orders  of  the  6th  of  February,  1865,  there  did  not  exist 
any  rule  or  practice  of  the  court  limiting  a time  within  which  a plaintiff 
was  bound  to  serve  a copy  of  his  bill  on  the  defendant ; where,  therefore, 
a bill  was  filed  on  the  30th  of  June,  1863,  and  an  office  copy  not  served 
until  the  16th  of  January,  1865,  a motion  to  set  aside  the  service  of  the 
bill,  on  the  ground  of  irregularity,  and  to  declare  the  cause  out  of  court, 
was  refused  with  costs. 

This  was  an  application  on  the  26th  of  January,  1865,  on 
behalf  of  the  defendant,  for  an  order  to  set  aside  the  service 
of  the  bill,  on  the  ground  of  its  having  been  made  more 
than  eighteen  months  after  the  filing  of  the  bill. 

Roaf  for  the  defendant.  The  service  is  bad,  as  so  much 
delay  has  taken  place.  In  England,  by  an  order  of  court, 
passed  in  1845,  the  time  for  service  of  the  bill  is  twelve 
weeks  from  the  filing;  prior  to  that,  and  under  the  old 
practice  of  bill  and  subpoena,  there  was  no  lis  pendens , that 
is,  the  suit  was  not  completely  in  court  till  the  issue  of  a 
subpoena;  the  mere  filing  of  the  bill  was  not  sufficient. 
The  subpoena  when  issued,  which  was  in  term,  was  always 
made  returnable  for  the  next  term;  if  not  served  before 
then  a new  subpoena  was  issued,  and  the  lis  pendens  would 
only  date  from  the  issue  of  the  last  subpoena.  In  this 
province  the  filing  of  the  bill  has  the  same  effect  as  the 
issue  of  the  subpoena  formerly  had.  The  bill  should,  there- 
fore, be  served  before  the  term  next  following,  or  at  least 
the  one  after  that.  He  cited  1 DanieH’s  Chancery  Practice, 
American  edition,  498 ; edition  of  1851,  page  15 ; Morgan’s 
Orders,  69;  Smith’s  Chancery  Practice.  Tth  edition,  pages 
115,  362,  372. 

J.  A.  Boyd  contra.  In  the  case  of  Donovan  v.  The 
Niagara  District  Building  Society,  on  the  15th  of  December, 
1862,  his  Lordship,  the  Chancellor,  overruled  a similar  objec- 
tion to  the  one  now  made.  Under  the  Common  Law  Practice 
the  summons  has  to  be  served  within  six  months ; if  not  then 
served,  it  can  be  renewed  on  prxcipe.  If  so  renewed,  the 
suit  is  kept  alive  from  the  beginning,  so  as  to  save  the 
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Statute  of  Limitations.  Cusack  v.  Fury,  1 Wallis  and 
Lyne’s  Rep.  332.  The  words  of. the  Old  Orders  of  this 
court,  of  Vice-Chancellor  Jamieson , as  to  the  issue  of 
subpoena  are,  that  upon  filing  the  bill  the  plaintiff  “ shall  be 
entitled  to  a subpoena,  returnable  immediately.”  He  was 
not  obliged  to  issue  his  subpoena,  so  now  he  is  not  obliged 
to  serve  his  bill.  The  passage  cited  in  Morgan  refers  only 
to  formal  parties.  He  cited  Watson  v.  Ham,  ante  page 
295;  Braithwaite’s  Record  and  Writ  Practice,  pages  29,  30, 
31 ; Coppin  v.  Gray,  1 Y.  k C.  C.  C.  209 ; Maddock’s  Chancery 
Practice,  Vol.  2,  3rd  edition,  245,  and  contended  if  there 
was  any  limit  to  the  time  for  service  of  bill,  it  began  to  run 
not  from  the  filing  of  the  bill,  but  the  making  of  the  office 
copy,  which  of  course  could  be  done  at  any  time. 

Roaf ’ in  reply,  contended  that  at  common  law  the  suit 
was  a lis  pendens , so  as  to  save  the  Statute  of  Limitations, 
only  from  the  date  of  the  renewal  of  the  writ,  not  of  the 
original  one.  See  Holman  v.  Weller,  8 U.  C.  Q.  B.  202. 

Spragge,  V.  C. — The  bill  in  this  cause  was  filed  on  the 
30th  of  June,  1863.  The  office  copy  was  issued  on  the  12th 
of  January,  1865,  and  served  on  the  16th  of  the  same 
month.  This  application  is  to  set  aside  the  service,  by 
reason  of  the  time  which  had  elapsed  between  the  filing 
and  the  service  It  appears  by  affidavit  that  there  has 
been  no  difficulty  in  serving  the  defendant  at  almost  any 
time  between  the  two  periods. 

The  point  is  a very  material  one  in  this  case,  inasmuch  as 
the  time  within  which  the  plaintiff  was  ’bound  to  commence 
his  suit  in  order  to  save  the  Statute  of  Limitations  (or  the 
time  allowed  by  this  court  by  analogy  to  the  statute)  has 
expired  between  the  filing  and  service  of  the  bill. 

It  is  material  to  consider  the  effect  of  the  filing  of  a bill 
in  connection  with  the  old  pratice.  By  Order  9 of  the 
General  Orders  of  1853,  the  subpoena  to  appear  and  answer 
was  abolished,  and  it  was  provided  that  the  filing  of  a bill 
should  have  the  same  effect  as  the  filing  of  a bill  and  the 
issuing  of  a subpoena  to  appear  and  answer  theretofore  had ; 
and  further,  it  was  provided  that  in  lieu  of  serving  the 
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defendant  with  a subpoena,  an  office  copy  of  the  bill  was  to 
be  served  upon  him,  and  that  such  service  was  to  be  effected 
in  the  same  manner  that  service  of  a subpoena  was  then 
effected ; and  by  subsequent  Orders  it  is  provided  that  the 
defendant  is  to  answer  or  demur  within  a time  limited,  or 
that  the  bill  might  be  taken  pro  confesso. 

The  effect  of  this,  as  compared  with  the  former  practice, 
was  that  the  filing  of  a bill  was  made  equivalent  to  the  filing 
of  a bill  and  the  issuing  of  a subpoena;  and  the  service  of  a 
bill  was  made  equivalent  to  the  service  of  a subpoena,  conse- 
quently if,  after  the  filing  of  a bill  and  the  issuing  of  a 
subpoena  at  one  date,  the  service  of  a subpoena  a year  and  a 
half  afterwards  would  be  good  service,  I see  nothing  to 
prevent  the  service  of  a bill  a year  and  a half  after  its  filing 
being  a good  service. 

At  the  date  of  the  Order  to  which  I have  referred,  no 
time  was  limited  for  the  service  of  a subpoena,  as  computed 
from  the  filing  of  the  bill,  unless  the  rule  enunciated  in  the 
anonymous  case  in  Vernon,  (1  Ver.  172,)  applies.  It  is 
stated  thus,  “ If  a cause  has  slept  twelve  months  in  court, 
there  shall  be  no  proceeding  had  upon  it  without  first 
serving  a subpoena  ad  faciendum  attornat .”  Whether  this 
applied  only  to  a cause  in  which  a subpoena  had  been  served, 
or  applied  also  to  where  the  writ  had  only  been  issued,  it 
shews  the  delay  did  not  put  the  cause  out  of  court;  it  had 
“ slept,”  but  was  not  dead,  and  might  have  been  pro- 
ceeded with  by  taking  a course  which  has  now  long  been 
obsolete. 

The  subpoena  itself  being  returnable  within  the  year,  that 
is  so  many  days  after  service,  and  in  England  not  beyond  the 
ensuing  term,  can  made  no  difference,  as  there  was  nothing  to 
prevent  the  issuing  of  an  alias  writ. 

In  England  the  service  first  of  the  subpoena,  and  then  of 
the  bill  was  limited  by  General  Orders  to  a certain  period 
after  the  filing  of  the  bill ; but  these  Orders  are  comparatively 
recent,  and  to  decide  this  question  we  must  look  at  the 
practice  as  it  stood  before  they  were  passed. 

To  sustain  the  defendant’s  position  upon  this  application, 
it  must  be  shewn  to  be  the  practice  that  when  in  England  a 
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bill  is  filed,  and  a subpoena  issued,  but  no  subpoena  is  served 
for  a year,  the  bill  itself  becomes  totally  inoperative,  and 
cannot  be  made  the  foundation  of  a subpoena  issued  or  served 
after  a year.  I find  no  trace  of  any  such  rule  in  the 
English  practice,  but  I find  that  which  pretty  well  convinces 
me  that  before  the  late  Orders  no  such  rule  did  prevail  in 
English  practice. 

In  Coppin  v.  Gray,  (1  Y.  & C.  Ch.  205,)  the  bill  was  filed 
on  the  12th  of  February,  1834,  and  a subpoena  was  then 
taken  out,  but  not  served;  this  was  equivalent  to  the  filing 
of  a bill  under  our  practice,  and  a subpoena  was  served  in 
August,  1836,  two  years  and  a half  after  the  filing  of  the 
bill.  The  case  made  by  the  bill  would  have  been  barred  in 
a few  days  after  the  filing  of  the  bill.  The  point  argued 
was  whether  the  plaintiff’s  claim  was  barred  by  the  statute. 
The  precise  point  made  upon  this  application  did  not  come 
up,  and  could  not,  as  the  defendants  had  answered ; but  it 
was  argued  that  the  plaintiffs  were  barred  because  the 
subpoena  was  not  served  till  August,  1836,  and  that  it  is  the 
service  of  the  subpoena,  and  not  the  filing  of  the  bill,  which 
prevents  the  operation  of  the  statute.  Sir  J.  L . Knight 
Bruce  held  that  the  statute  was  saved  by  the  filing  of  the 
bill.  Upon  an  argument  by  defendants’  counsel,  that  a bill 
might  be  filed,  nothing  done  upon  it  for  a quarter  of  a 
century,  process  then  served,  and  the  Statute  of  Limitations 
excluded  by  the  mere  fact  of  the  time  of  the  filing  of  the 
bill,  he  observed,  44  In  the  first  place,  if  there  is  any  founda- 
tion for  the  argument,  how  are  we  to  account  for  the  silence 
of  the  books  on  a matter  of  such  probably  frequent  occur- 
rence?” He  then  refers  to  the  courts  of  law  being  in 
substantially  the  same  position,  and  then  meets  the  case  of 
hardship,  put  by  the  defendants,  by  observing  that  44  in  a 
case  of  gross  or  improper  delay  between  the  time  of  filing  a 
bill,  and  any  farther  proceeding  in  the  cause,  on  the  part  of 
the  plaintiff,  a court  of  equity  does  not  require  any  such 
rule  to  enable  it,  in  the  exercise  of  the  judicial  discretion 
belonging  to  it,  to  deal  effectually  with  such  a plaintiff,  and 
to  provide  amply  for  the  protection  of  a defendant  so  circum- 
stanced, making  the  case  by  his  answer.” 
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It  appears  to  me  almost  certain  that  if  such  a rule  as  the 
defendant  contends  for  had  prevailed  in  England,  the 
case  of  Coppin  v.  Gray  would  not  have  been  entirely  silent 
upon  the  subject.  In  the  first  place,  such  an  application  as 
is  made  in  this  case  would  in  all  probability  have  been  made, 
and  if  omitted  through  negligence,  so  astute  a judge  as  the 
learned  Vice-Chancellor,  who  decided  the  case,  would  have 
met  the  argument  of  hardship  not  only  as  he  did,  but  by 
pointing  to  the  practice.  Indeed  the  argument  of  the  delay 
of  a quarter  of  a century  would  have  been  contracted  to 
some  period  less  than  a year. 

In  Forster  v.  Thompson,  (4  D.  & W.  303,  317,)  before 
Lord  St.  Leonards , there  was  a long  delay  between  the 
filing  of  a hill  and  the  service  of  a subpoena,  and  Coppin  v. 
Gray  was  referred  to,  and  no  intimation  was  made  of  the 
existence  of  such  a rule  of  practice  as  is  contended  for  in 
this  case. 

I must  refuse  the  defendant’s  application,  and  with  costs. 


In  re  Thompson. 

Biggar  v.  Dickson. 

Allowance  to  widow  in  lieu  of  Dower — Payment  on  account. 

In  an  administration  suit  the  testator’s  widow  agreed  that  the  real  estate 
should  be  sold  free  from  her  dower,  and  the  Master  by  his  report 
approved  of  this,  but  the  sale  was  delayed  at  the  instance  of  the  creditors 
in  order  to  obtain  a better  price;  the  widow  therefore  petitioned  for 
payment  of  a small  sum  towards  the  allowance  that  might  be  made  to 
her  in  lieu  of  dower;  the  creditors  were  too  numerous  to  be  all  served 
with  the  petition,  but  many  of  them,  including  the  plaintiff,  having 
consented  thereto,  and  there  being  no  opposition,  the  court  granted  what 
was  prayed. 

This  was  an  application  on  petition  by  the  widow  of  the 
testator,  for  the  payment  of  <£40  out  of  thejnoneys  in  court 
to  the  credit  of  the  cause,  under  the  circumstances  set  out 
in  the  judgment;  the  petition  had  .been  served  on  the 
42 
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executors  and  some  of  the  creditors.  The  solicitors  for  the 
plaintiff  and  some  other  creditors  consented  to  the  order 
going. 

Mowat,  Y.  C. — This  is  an  administration  suit.  The 
testator’s  debts  exceed  his  assets,  real  and  personal.  The 
Master,  on  the  16th  of  May,  1864,  approved  of  an  offer 
made  by  the  testator’s  widow  that  his  real  estate  should  be 
sold  free  from  her  dower,  a proper  allowance  being  made  to 
her  in  lieu  out  of  the  proceeds  of  the  sales.  The  unsold 
real  estate  is  sworn  to  be  worth  upwards  of  £5000  ; and  the 
sale  of  it  has  been  delayed  at  the  instance  of  the  creditors, 
with  a view  to  a more  favourable  time  for  selling  to 
advantage,  but  in  the  meantime  the  widow  and  five  children 
of  the  testator  are  without  any  means  of  support.  It 
appears  also  that  she  has  received  but  $1566  out  of  the 
estate  in  the  seven  years  which  have  elapsed  since  her 
husband’s  death,  (15th  February,  1858).  It  does  not 
appear  what  sums  have  been  received  by  the  trustees  and 
representatives  for  rents  during  the  period.  Lumber  to  the 
amount  of  $930  has  been  sold,  of  which  $740  is  in  court ; 
and  there  have  been  no  other  sales  of  real  estate.  The 
widow  now  petitions  for  payment  of  £40,  out  of  the  moneys 
in  court,  towards  her  allowance  for  dower,  and  her  petition 
is  consented  to  on  behalf  of  the  plaintiff,  the  executors, 
and  of  a large  number  of  creditors  who  have  proved  under 
the  decree.  The  creditors  who  have  proved  are  far  too 
numerous  to  be  all  served  with  the  petition. 

I have  had  some  difficulty  in  acceding  to  the  prayer,  as 
it  is  not  alleged  that  the  sum  asked  f$r  is  already  due  on 
account  of  arrears  ; and  in  the  event,  therefore,  of  the 
widow’s  death  before  sales  are  effected,  the  amount  she 
asks  for  may  possibly  never  become  due.  However,  the 
amount  is  small  as  compared  with  the  value  of  the  property ; 
the  plaintiff,  who  represents  the  general  body  of  creditors 
in  the  conduct  of  the  cause,  is  a consenting  party  to  the 
petition;  no  creditor  who  has  yet  been  served  with  the 
petition  makes  any  opposition  to  it ; the  creditors  who,  by 
their  solicitors,  have  consented,  appear  to  be  in  the  same 
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position  as  the  creditors  who  have  not  been  served,  and 
what  those  consenting  regard  as  right  and  for  their  interest  in 
the  matter  may  fairly  be  assumed  to  be  right  and  for  the 
interest  of  all.  I have  therefore  come  to  the  conclusion  that 
I should  treat  the  petition  as  having  virtually  the  consent 
of  all  the  creditors,  and  that  its  prayer  should  be  granted. 


Thornton  v.  IIooke. 

Consent  of  parties  to  a suit  in  person — Proof  of. 

Where  an  order  is  moved  for  on  the  consent  of  parties  in  person,  the  consent 
must,  as  a general  rule,  be  executed  in  the  presence  of  a solicitor ; and  an 
affidavit  from  such  solicitor  must  be  produced  verifying  the  execution 
and  shewing  that  he  read  over  and  explained  the  consent  to  the  parties 
before  they  signed  it,  and  that  they  understood,  or  that  the  deponent 
believes  they  understood,  its  meaning  and  effect. 

This  was  an  ex  parte  application  by  Evans , on  behalf  of 
the  plaintiffs,  for  a final  order  for  foreclosure,  under  circum- 
stances which  are  detailed  in  the  judgment. 

Mowat,  V.  C. — In  this  case  the  subsequent  incumbrancers 
have  been  foreclosed,  and  the  plaintiff,  the  first  incumbrancer, 
moves  for  a final  order  against  the  owners  of  the  equity  of 
redemption,  on  their  written  consent  thereto.  This  consent 
was  signed  in  the  presence  of  a solicitor  of  the  court,  who 
makes  an  affidavit  verifying  the  signatures,  and  states  therein 
that  he  read  over  the  consent  to  the  parties  and  explained  its 
effect  to  them.  But  the  practice  of  this  court  has  been  to 
require  not  only  that  the  affidavit  should  be  by  a solicitor  of 
the  court  and  should  state  what  this  affidavit  does,  but  that 
it  should  further  state  that  the  parties  understood  (or  as  the 
deponent  believes  they  understood)  the  meaning,  object  and 
effect  of  the  consent  before  signing  it.  I do  not  think  this 
assurance  can  be  dispensed  with.  Even  with  it  parties 
have  considerably  less  protection  than  it  has  been  thought 
necessary  to  give  a defendant  at  law  from  whom  a cognovit 
is  obtained. 

Note. — See  also  on  this  point  Trueman  v.  School  Trustees  for  Peel,  ante 
p.  256, 
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ISTudel  y.  Elliott. 

Administration  order — Married  woman. 

Where  a married  woman  applied,  as  devisee  and  legatee,  for  an  administra- 
tion order,  by  motion,  without  bill,  and  it  appeared  that  an  award  had 
been  made,  professing  to  determine  all  matters  between  the  executor 
and  the  legatees  interested  in  the  estate,  and  it  was  said  that  the 
husband  and  wife  had  been  parties  to  the  reference,  the  wife  acting 
therein  through  her  husband  as  her  agent,  which  they  denied, 

Held,  that  the  validity  of  the  award  could  not  be  tried  on  the  motion,  and 
that  a bill  must  be  filed  ; more  especially  as  other  legatees,  not  parties 
to  the  motion,  were  interested  in  maintaining  the  award. 

This  was  a motion  against  executors,  on  the  part  of  a 
married  woman  by  her  next  friend  (she  claiming  as  legatee 
and  devisee)  for  the  usual  administration  order,  under  Order 
XV.,  of  the  3rd  of  June,  1853.  The  facts  fully  appear  in 
the  judgment. 

Fitzgerald , for  the  applicant,  read  affidavits  of  herself 
and  her  husband,  denying  that  the  husband  authorized  any 
reference  of  the  matters  in  dispute  to  arbitration,  and 
denying  that  he  had  any  express  authority  from  the  wife  to 
do  so ; and  he  contended  that,  in  the  absence  of  any  express 
authority,  the  husband  had  no  power  to  bind  his  wife  by  a 
reference  to  arbitration,  and  that  the  award  was  therefore 
not  binding  upon  the  wife,  and  could  not  affect  this 
motion. 

Taylor  contra,  shewed  that  the  husband  and  wife  were 
living  together,  and  that  the  arbitrator  understood  that  he 
was  acting  throughout  with  the  knowledge  and  concurrence  of 
the  wife  ; and  he  contended  that  the  husband,  as  such,  and 
by  being  employed  by  the  wife  to  settle  the  affairs  of  the 
estate  with  the  executors,  was  the  general  agent  of  the  wife 
in  respect  of  these  affairs,  and  as  such  had  power  to  submit 
the  matters  to  arbitration ; that  the  award  was  therefore 
binding  upon  the  wife  ; or  if  there  was  any  question  as  to  its 
validity,  that  it  could  not  be  tried  on  a motion  of  this  kind, 
but  that  a bill  must  be  filed.  He  cited  Acaster  v.  Ander- 
son, 19  Beav.  161;  Smith  v.  Ward,  Styles,  351;  Bacon’s 
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Abridgment  Arbitrament  C.;  McGill  v.  Proudfoot,  4.  U.  C. 
Q.  B.  40 ; Watson  on  Awards,  2nd  Ed.,  pp.  56,  57  ; Bate- 
man y.  Countess  of  Ross,  1 Dow.  235;  Story  on  Agency, 
sec.  6. 

Mowat,  V.  C. — This  is  a motion  under  the  15th  of  the 
General  Orders  of  the  3rd  of  June,  1853,  for  the  adminis- 
tration of  the  estate  of  John  McIntosh.  The  application  is 
made  by  Isabella  Nudel,  wife  of  John  T.  Nudel.  She  sues 
by  her  next  friend,  and  claims  to  be  a devisee  and  legatee 
under  McIntosh’s  will.  The  debts  of  the  testator  have  been 
paid.  They  are  stated  to  have  exceeded  the  testator’s  per- 
sonal assets  ; the  excess  was  paid  out  of  the  rents  of  his  real 
estate,  received  by  the  executors. 

The  matters  in  dispute  have  already  been  investigated  by 
P.  McGregor,  Esq.,  Barrister,  at  the  instance  of  all  the 
legatees  and  the  executor.  Mr.  McGregor  made  an  award 
which  all  parties,  except  Mr.  and  Mrs.  Nudel,  have 
acquiesced  in.  The  Nudels  deny  Mr.  McGregor’s  authority 
to  arbitrate,  and  insist  that  all  he  was  chosen  to  do  was  to 
ascertain,  for  the  information  of  the  parties,  the  amount  the 
executor  had  received  or  might  have  received,  and  what  the 
shares  of  the  respective  legatees  were ; and  that  he  was  not 
authorized  to  arbitrate  upon  them,  or  to  pronounce  a binding 
decision. 

Mr.  Taylor , for  the  executor,  contended  that  the  award 
is  binding,  and  that  its  validity,  if  questionable,  can  only  be 
impeached  by  bill.  He  cited  Acaster  v.  Anderson,  19  Beav. 
161,  where  the  defence  was  a release,  the  validity  of  which 
was  disputed,  and  the  court  refused  to  decide  the  question 
without  a suit. 

Mrs.  Nudel  acted  in  the  matter  through  her  husband,  and 
I am  of  opinion,  that,  upon  an  application  of  this  kind,  I can- 
not, according  to  the  settled  practice,  decide  between  the 
contradictory  affidavits  which  have  been  made  as  to  what 
Nudel  did  and  said  in  reference  to  the  submission,  or 
suppossed  submission,  to  Mr,  McGregor.  But  Mrs.  Nudel’s 
affidavit — which  states  that  she  never  gave  her  consent  to 
an  arbitration,  and  that  if  any  such  consent  was  given  by 
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her  husband  it  was  without  her  authority  or  knowledge — 
has  not  been  contradicted ; and  Mr.  Fitzgerald  contended 
that  the  want  of  such  consent  or  authority  made  the  award 
clearly  bad  as  respects  her. 

I may  assume,  from  Mrs  Nudel’s  uncontradicted  affidavit, 
that  she  gave  no  express  authority  to  leave  the  matters  in 
question  to  arbitration.  But  it  is  clear  that  express 
authority  is  not  always  necessary  to  enable  an  agent  to 
agree  to  a reference,  (Goodson  v.  Brooke,  4 Camp.  163 ; 
Henley  v.  Soper,  8 B.  & C.  16 ; Curtis  v.  Barclay,  5 B.  & 
C.  141 ;)  and  if  a wife  has  power  to  bind  herself  by  a parol 
submission  in  relation  to  her  separate  estate,  (a  point  which 
was  not  disputed  on  the  argument,)  I think  her  duly 
authorized  agent  may  bind  her,  and  that  her  husband 
may  be  her  agent  for  that  purpose.  Nudel  and  his  wife  deny 
that  the  former  consented  to  an  arbitration  ; but  what- 
ever he  really  did,  I think  it  a fair  inference  from 
the  affidavits  of  both,  that  he  had  his  wife’s  general 
authority  for  doing ; and  that  he  was,  in  good  faith,  with 
her  knowledge  and  consent,  and  on  her  behalf,  endeavoring 
to  procure  a settlement  of  the  affairs  of  the  estate.  This 
being  so,  I am  not  prepared  to  say  that  the  general 
authority  which  he  had,  did  not  enable  him  to  refer  the 
settlement  of  the  accounts  to  an  arbitrator,  though  nothing 
may  have  been  said  between  him  and  his  wife  as  to  an  arbi- 
tration. Giving  full  credit  to  her  uncontradicted  statement, 
I am  therefore  unable  to  declare  the  award  to  be  so  clearly 
invalid,  that  I may  disregard  it  for  the  purposes  of  the 
present  application. 

Besides,  it  is  not  the  executor  alone  who  is  interested  in 
maintaining  the  award.  It  is  part  of  Mrs.  Nudel’s  com- 
plaint that  some  of  the  other  legatees  have  not  been 
charged  by  Mr.  McGregor  with  their  due  proportion  of  some 
of  the  items,  and  I do  not  see  how  it  is  possible,  in  a 
proceeding  to  which  they  are  not  parties,  to  pronounce 
invalid  an  award  in  which  they  are  interested. 

On  the  whole,  I think  the  case  not  one  in  which  a decree 
can  be  obtained  without  a bill,  and  that  the  motion  must  be 
refused  with  costs. 
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McMaster  v.  Kempshall. 

Dispensing  with  payment  of  purchase  money — Vesting  order. 

A motion  to  dispense  "with  payment  of  purchase  money  (and  for  a vesting 
order)  in  favor  of  a purchaser  under  a decree,  who  is  also  one  of  the 
plaintiffs,  requires  notice  to  be  served  on  the  mortgagor  where  he  has 
appeared  by  solicitor. 

This  was  an  ex  parte  application,  on  behalf  of  the  pur- 
chaser of  mortgaged  property  sold  under  decree,  for  an 
order  dispensing  with  payment  of  the  purchase  money  into 
court,  and  for  a vesting  order.  It  appeared  that  the  purchase 
money  of  the  whole  property  sold  was  insufficient  to  pay 
the  claims  of  the  plaintiffs,  the  mortgagees,  who  were  the 
first  incumbrancers,  and  who  consented  to  the  order  going. 

Mowat,  V.  C. — The  plaintiffs  are  first  mortgagees ; the 
defendants  are  the  mortgagors  and  subsequent  incumbrancers ; 
the  property  was  sold  under  the  decree,  and  one  of  the  plaintiffs 
became  the  purchaser  at  a sum  less  than  the  mortgage  debt, 
and  now  moves  ex  parte  for  a vesting  order,  and  that  the 
payment  into  court  of  the  purchase  money  may  be  dispensed 
with,  the  solicitor  who  moves  consenting  on  behalf  of  the 
other  plaintiffs.  The  defendants  have  appeared  in  the  cause 
by  their  solicitors,  and  I am  of  opinion  they  should  be 
served  with  notice  of  the  application  as  to  the  purchase 
money.  As  to  the  vesting  order,  vide  Re  William’s  Estate 
5 DeG.  & S.  515. 


Boulton  v.  The  Don  and  Daneorth  Road  Company. 

Where  there  were  several  plaintiffs  in  a suit  and  a final  order  of  foreclosure 
had  been  obtained  by  their  solicitor,  Held  that  their  solicitor  could  not 
afterwards  move  on  behalf  of  the  defendants  foreclosed,  to  set  aside  the 
order  for  foreclosure,  though  two  of  the  plaintiffs  concurred  in  the 
application  and  only  the  third  objected. 

This  was  an  application,  on  notice,  by  Snelling  on  behalf 
of  the  Don  and  Danforth  Road  Company,  to  set  aside,  for 
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irregularity,  the  final  order  made  herein  foreclosing  the 
company.  The  notice  of  motion  was  signed  by  Brough  and 
Snelling. 

Cr.  D.  Boulton  contra  for  the  plaintiff  Boulton  ; Mr. 
Brough  was  the  solicitor  for  the  plaintiffs  in  the  suit,  and  as 
such  obtained  the  final  order  which  he  now  seeks  to  set  aside, 
he  is  still  the  solicitor  for  two  of  the  plaintiffs,  and  cannot  act 
adversely  to  his  former  clients,  especially  as  there  has  been 
no  order  to  change  solicitors.  A person  interested,  named 
Slemin,  has  been  served,  who  is  not  a party  to  the  suit ; the 
proceeding  by  motion  is  therefere  not  proper.  The  application 
should  be  by  petition  to  the  court  and  not  a motion  in 
Chambers,  Hilliard  v.  Campbell,  7 Grant  96. 

J.  0.  Hamilton  for  Slemin,  objected  that  he  had  been 
in  possession  of  the  property  and  made  many  improve- 
ments, and  contended  that  under  such  circumstances  the 
court  would  not  open  a foreclosure  for  mere  irregularity. 

Snelling  in  reply,  alleged  that  the  final  order  was  obtained 
by  some  of  the  defendants  for  whom  Mr.  Brough  was  not  acting, 
and  contended  that  the  same  solicitor  may  appear  for  two 
parties  (Jones  v.  Creswicke,  9 Sim.  304 ;)  that  the  persons 
not  parties  could  be  made  so  in  the  master’s  office  (Dickey 
v.  Heron  before  the  full  court ; McPherson  v.  Dougan,  9 Gr. 
259 ;)  and  that  the  application  was  properly  by  motion  in 
Chambers,  and  not  by  petition  to  the  court  (Thornhill  v. 
Manning,  l Sim.  N.  S.  451.) 

The  following  authorities  were  also  cited  and  commented 
upon:  Gore  v.  Stacpoole,  1 Dow.  18,  23;  Fisher  on  Mort- 
gages, 612  ; Jones  v.  Roberts,  12  Sim.  189 ; McOlel.  and  Y. 
567 ; Griffiths  v.  Griffiths,  2 Hare,  587 ; Tooke  v.  Ely,  and 
Lant  v.  Crispe,  5 Bro.  P.  C.  181,  200. 

Mowat,  Y.  C.‘ — The  defendants,  Stainforth  and  Cotten, 
held  a mortgage  on  the  property  of  the  Don  and  Danforth 
Plank  Road  Company,  and  the  plaintiffs  were  sureties  for 
the  mortgage  debt.  The  bill  was  to  compel  the  company  to 
pay  the  debt.  They  did  not  pay  it,  and,  by  reason  of  their 
default,  a final  order  of  foreclosure  against  the  company  was 
granted.  Messrs.  Brough  and  Robinson  were  the  plaintiffs’ 
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solicitors ; and  I have  satisfied  myself,  by  an  examination  of 
the  papers  to  which.  I was  referred,  that  it  was  by  them,  as 
such  solicitors,  acting  in  conjunction  with  J.  L.  Robinson, 
Esq.,  the  duly  authorized  agent  of  the  mortgagees,  that 
the  order  was  obtained. 

The  firm  of  Brough  & Robinson  was  afterwards  dis- 
solved, and  Mr.  Brough  is  now  partner  in  the  firm  of 
Brough  & Snelling,  by  whom  a notice  of  motion  has  been 
served  on  behalf  of  the  Company,  for  setting  aside  the  order 
for  irregularity.  It  seems  that  in  consequence  of  some  transac- 
tions subsequent  to  the  obtaining  of  the  order,  the  interest  of 
the  other  two  plaintiffs  has  become  adverse  to  that  of  the 
plaintiff  Boulton,  and  the  present  motion  is  made  by 
Mr.  Snelling  with  the  concurrence  of  these  two  plaintiffs. 
Mr.  Boulton  opposes  the  motion,  and  objects  that  no  order 
for  changing  the  plaintiff ’s  solicitors  had  been  made;  and 
that  Mr.  Brough’s  former  firm  being  the  solicitors  for  the 
plaintiffs  in  the  cause,  his  present  firm  cannot  act  for  the 
defendants,  the  Company,  especially  on  an  application  to 
set  aside  an  order  obtained  by  the  former  firm.  I think 
this  view  is  correct.  I think  Mr.  Brough  must  be  regarded 
by  me  as  still  solicitor  for  all  the  plaintiffs.  He  would,  so 
far  as  I perceive,  have  been  a proper  person  to  have  been 
served  as  such  solicitor  with  the  notice  of  this  motion, 
if  the  Company  had  employed  another  solicitor  to  give 
the  notice ; and  the  rule  is  clear  that  a solicitor  can- 
not, by  his  own  act,  put  an  end  to  his  relation  with 
his  client  and  act  for  the  adverse  party  in  the  same  suit, 
(Cholmondeley  v.  Clinton,  19  Yes.  261  ; Beer  v.  Ward, 
Jacob,  77.)  It  seems  also  that  if  he  is  himself  disquali- 
fied, his  partner  is  disqualified  too.  (Davies  v.  Clough, 
8 Sim.  268.)  If  he  could  not  act  against  all  the  plaintiffs,  I 
think  it  follows  that  he  cannot  act  against  any  or  either  of 
them,  and  that  the  concurrence  of  two  of  them  in  his  acting 
for  the  opposite  party  does  not  deprive  the  third  of  his 
right  to  object  to  th*e  change  in  his  position. 

It  is  certainly  not  pretended  that  Mr.  Brough  is  in  poses- 
sion  of  any  confidential  information  which  he  had  received 
as  solicitor  for  Mr.  Boulton,  and  I am  quite  sure  that  he  is 
48 
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not.  Indeed  it  does  not  appear  that  he  individually  had  any 
knowledge  of  the  proceedings  that  were  taken  by  his  former 
firm,  or  that  he  has  had  any  thing  to  do  with  those  taken  by 
his  present  firm.  Most  of  the  cases  turn  upon  the  solicitor’s 
knowledge  confidentially  acquired  while  acting  for  former 
clients ; and  in  such  cases  the  rule  is,  that  when  a solicitor 
has  such  knowledge,  or  were  there  is  reason  to  apprehend  that 
he  has,  and  the  communication  of  it  might  be  prejudicial  to  the 
client,  he  is  not  at  liberty  to  act  for  an  adverse  party,  even 
in  another  suit,  if  it  relate  to  matters  in  which  the  know- 
ledge he  has  acquired  would  be  available ; and  for  this  purpose 
it  makes  no  difference  whether  his  professional  relation  to 
his  former  clients  had  been  put  an  end  to  by  the  client, 
(Johnson  v.  Marriott?  2 C.  & M.  183 ; Bricheno  v.  Thorp, 
Jac.  300 ; Bobinson  v.  Mullett,  4 Pri.  353,)  or  by  the 
solicitor  himself,  (Davies  v.  Clough,  8 Sim.  262.)  But  the 
rule  is  more  stringent  in  reference  to  a solicitor’s  acting  for 
the  adverse  party  in  the  same  suit,  (Cholmondeley  v. 
Clinton.) 

The  application  must  be  refused  with  costs. 


Hurd  v.  Seymour. 

Final  order  for  sale , — Bank  certificate. 

Mortgage  money  had  been  ordered  to  be  paid  on  the  19th  December ; default 
being  made,  the  usual  bank  certificate  was  obtained  on  the  20th  December, 
and  on  the  10th  February  following,  an  application  was  made  for  a final 
order  for  sale,  Held,  that  the  bank  certificate  of  the  20th  December,  being 
the  only  one  produced,  was  too  old  for  the  court  to  act  upon. 

This  was  an  application  made  on  the  10th  February,  1865, 
for  a final  order  for  the  sale  of  mortgaged  property.  The  day 
appointed  for  payment  was  the  19th  December  1864,  and  the 
only  bank  certificate  of  non-payment  produced  was  dated  the 
20th  December  1864. 

Vankoughnet  C. — You  must  get  another  certificate.  The 
court  will  hardly  act  upon  one  so  old,  as  the  party  may  have 
paid  the  money  into  the  bank  since. 
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Rann  y.  Lawless. 

Next  friend  of  married  woman  plaintiff — Solvency  of. 

Where  one  of  several  co-plaintiffs  is  a married  woman  she  must  sue  by  next 
friend,  who  must  be  a solvent  person,  capable  of  answering  costs. 

This  was  an  application  to  remove  the  next  friend  of  a 
married  woman,  one  of  several  plaintiffs,  on  the  ground  of 
insolvency,  and  to  stay  proceedings  till  the  appointment  of 
a new  next  friend,  or  that  the  present  next  friend  should 
give  security  for  costs.  It  was  argued  that  the  fact  of  the 
married  woman  being  one  of  several  plaintiffs  did  not  alter 
the  general  rule  requiring  her  next  friend  to  be  a solvent 
person,  for  where  several  persons  were  plaintiffs  the  bill  could 
not  be  amended  by  striking  out  one  of  them  without  giving 
security  for  costs,  shewing  that  all  the  plaintiffs  were  to  be 
held  liable  for  the  costs.  Platel  v.  Craddock,  1 C.  P.  Cooper, 
469  ; Richards  v.  Millett,  9 Jur.  N.  S.  1066  ; Davis  v.  Prout, 
T Beav.  288  ; and  Snelling  and  Jones’  Orders,  p.  315;  were 
cited.  Affidavits  were  read  shewing  the  insolvency  of  the 
present  next  friend. 

McGcregor , contra,  contended  that  the  general  rule  did  not 
apply  where  there  were  other  plaintiffs  besides  the  married 
woman ; that  security  could  not  be  required  where  one 
plaintiff  was  sui  juris,  as  he  would  sufficiently  answer  for  the 
costs.  He  cited  Hind  v.  Whitmore  25  L.  J.  Ch.  394  ; 
Stevens  v.  Williams,  1 Sim.  N.  S.  545. 

In  reply  it  was  urged  that  there  would  be  no  use  having  a 
next  friend  at  all  in  such  cases,  unless  it  were  for  the  purpose 
of  answering  costs. 

Vankoughnet  C.—I  think  the  plaintiff  must  answer  the 
defendant’s  affidavits ; the  next  friend  of  a married  woman 
must  be  a man  of  substance  responsible  for  the  costs,  and 
the  fact  of  other  plaintiffs  sui  juris  being  joined,  seems  to 
make  no  difference.  Let  sufficient  securities  be  given  with- 
in a month,  see  order  in  Stevens  v.  Williams. 

Note. — See  *also  on  this  point  the  recent  case  of  Smith  v.  Etches,  1 H, 
& M.  711. 
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Brigham  y.  Smith. 

Objections  to  bond  for  security — Number  of  sureties. 

Where  a bond  for  security  for  costs,  or  for  the  due  prosecution  of  an  appeal 
is  filed  in  an  outer  county,  all  objections  to  it  or  to  the  solvency  of  the 
sureties  should  be  decided  by  the  master  of  the  county  in  which  it  is  filed. 
A party  giving  a bond  for  security  need  not  provide  more  than  one  surety 
therein. 

This  was  an  application  by  S.  11.  Blake  to  stay  execution  for 
the  costs  of  the  suit,  pending  an  appeal  to  the  Court  of  Error 
and  Appeal.  It  appeared  that  two  bonds  with  two  sureties  in 
each,  had  been  filed  in  an  outer  county,  where  the  pleadings 
had  been  filed,  one,  to  secure  the  due  prosecution  of  the  appeal, 
and  the  other,  to  secure  the  payment  of  the  costs,  execution  for 
which  was  now  asked  to  be  stayed.  Con.  Stat.  U.  C.  page  64, 
sec.  16 ; was  cited. 

Fitzgerald , contra,  was  about  to  read  an  affidavit  shewing 
the  insolvency  of  one  of  the  sureties,  when 

Yankottghnet,  C.,  said,  that  though  there  was  no 
established  practice  to  that  effect,  yet  that  where  bonds  for 
security  for  costs,  or  the  due  prosecution  of  an  appeal  were 
properly  filed  in  an  outer  county,  it  was  desirable  that  all 
objections  to  them  or  to  the  solvency  of  the  sureties  should 
be  decided  by  the  master  with  whom  they  were  filed,  but  as 
there  was  no  settled  practice  on  the  point,  his  Lordship  allowed 
the  affidavit  to  be  read,  which  was  done  accordingly. 

S.  H.  Blake  in  reply.  The  affidavit  only  applies  to  one 
of  the  sureties,  the  other  surety  must  be  presumed  solvent, 
and  though  it  is  the  practice  to  have  two  sureties,  yet  it  is 
well  settled  that  one  is  sufficient. 

Yankoughnet  C. — Held  that  one  surety  was  sufficient, 
and  granted  the  application  as  asked. 


Note, — It  is  presumed  that  the  above  expression  of  his  Lordship’s  opinion 
as  to  objections  to  a bond  filed  in  an  outer  county,  will  establish  a practice 
on  this  point. 
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Garratt  v.  McDonald. 

Foreclosure — Sale. 

Where  the  decree  is  for  sale  of  mortgaged  premises,  the  court  will  not  on 
default  grant  an  order  of  foreclosure,  ex  parte. 

This  was  a suit  by  a mortgagee,  and  the  decree  was  for  the 
sale  of  the  mortgaged  premises.  The  defendant  had  made 
default  in  paying  the  mortgage  money  at  the  time  appointed 
by  the  master,  and 

S.  H.  Blake,  for  the  plaintiff,  now  applied,  ex  parte,  for  a 
final  order  for  foreclosure  instead  of  one  for  sale  ; but 

Mowat  Y.  C.,  refused  the  application. 


Boulton  y.  the  Don  and  Danforth  Road  Company. 

Foreclosure , setting  aside  final  order  for. 

Where  mortgagors  had  been  foreclosed,  and  the  mortgagees  had  sub- 
sequently sold  the  property,  it  was  held  that  the  mortgagors  could  not 
several  years  afterwards  move  in  the  suit  against  the  final  order  of  fore- 
closure, on  the  ground  of  irregularity,  without  having  made  the  purchasers 
or  their  assignees  parties  to  the  suit.* 

A final  order  was  made  several  years  ago  for  the  foreclosure 
of  the  company’s  interest  in  their  road.  One  of  the  plaintiffs 
Boulton,  afterwards  bought  the  road  from  the  mortgagees ; 
and  sold  it  to  one  Slemin,  who  was  not  a party  to  the  suit. 
Slemin  expended  a considerable  sum  in  repairing  the  road 
and  sold  it  to  a new  company  which  was  formed  for  the 
purpose  of  purchasing  the  road. 

Moss,  for  the  defendants,  the  Company,  moved  to  set 
aside  the  final  order  of  foreclosure.  Notice  of  the  motion 
had  been  served  on  all  parties  to  the  suit,  and  on  Slemin,  but 
not  on  the  new  company. 


* See  a similar  motion  in  this  cause,  ante  page  329. 
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6r.  D.  Boulton  contra,  took  a preliminary  objection  that 
after  the  lapse  of  time  and  the  subsequent  transactions 
which  had  taken  place,  the  final  order  could  not  be  impeached, 
if  at  all,  by  this  mode  of  proceeding,  or  without  first  making 
the  purchasers  and  their  assignees  parties  to  the  suit. 

Mowat,  V.  C.,  allowing  the  objection,  dismissed  the  ap- 
plication with  costs. 


Geddes  v.  Allan. 

Revivor. 

Where  a sole  plaintiff  in  a foreclosure  suit  dies  after  decree,  Ms  devisee  is 
entitled,  on  prcecipe,  to  the  common  order  to  revive. 

This  was  a foreclosure  suit ; and  after  a decree  and  report 
had  been  made,  the  plaintiff  died,  having  devised  the 
mortgaged  premises.  The  devisees  and  executors  thereupon 
desired  to  revive  the  suit ; but  it  being  considered  doubtful 
on  the  English  authorities  what  was  the  proper  course  for  this 
purpose,  the  case  was  spoken  to  before  the  judge  in  Chambers 
by  Snelling  on  behalf  of  the  devisees  and  executors.  He 
referred  to  Laurie  v.  Crush,  9 Jur.  N.  S.  453. 

Mowat  V.  C.— The  provision  of  the  English  act,  15  and 
16  Victoria,  ch.  86,  sec.  52,  which  corresponds  with  the  3rd 
section  of  the  95th  of  Taylor’s  Orders  (6th  June,  1862,) 
has  been  held  by  some  of  the  judges  in  England  not  to  apply 
to  the  case  of  the  death  of  a sole  plaintiff  in  a case  like  the 
present.  But  as  the  2nd  section  of  our  order  has  abolished 
bills  of  revivor,  and  other  bills  not  original,  which  has  not 
been  done  in  England,  the  3rd  section  must  receive  a more 
liberal  construction  than  might  otherwise  be  necessary.  I 
think  the  common  order  to  revive  will  be  proper. 


Note. — The  words  <fon  the  part  of  any  plaintiff  or  defendant  by  deviset 
bequest,  descent,  or  otherwise,”  in  the  Order  of  the  6th  of  June,  1862,  are 
not  in  the  English  act,  and  would  seem  to  provide  for  such  a case  as  the 
present. 
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Munn  v.  Glass. 

Extension  of  time  for  service  of  bill. 

The  court  will  not  grant  an  order  extending  the  time  for  the  service  of  a 
bill.  The  solicitor  must  use  due  diligence  to  effect  the  service,  and 
after  it  is  effected  must  come  to  the  court  to  get  it  allowed,  if  more  than 
the  time  given  by  the  Orders  of  the  6th  of  February,  1865,  has  elapsed. 

This  was  an  application  by  Stephens  for  an  order  to  extend 
the  time  for  the  service  of  the  bill. 

Vankoughnet,  C. — The  court  will  not  anticipate  any 
difficulties  in  the  service  of  a bill.  If  the  bill  cannot  be 
served  within  the  time  limited  by  the  new  Orders,  the 
solicitor  must  serve  it  as  soon  as  he  can,  and  run  the  risk  of 
getting  the  service  allowed  afterwards.  That  was  the 
intention  of  the  court  in  making  the  Order. 

Order  refused. 


Simpson  y.  The  Ottawa  and  Prescott  Railway  Co. 

Motion  to  remove  receiver  on  the  ground  of  misconduct — Duty  of  receiver. 

A receiver  had  been  appointed  to  collect  the  gross  amount  of  the  tolls, 
rents,  issues  and  profits,  of  the  0.  & P.  Railway  Co.  Afterwards  the 
rolling  stock  of  the  company  had  been  seized  by  a sheriff  under  fi.  fa. 
at  the  suit  of  another  company  not  a party  to  the  suit,  the  sheriff  however 
declined  to  sell  the  same  unless  authorized  by  the  receiver,  who,  believ- 
ing under  the  advice  of  counsel  that  he  had  no  control  over  the  stock, 
assented  to  the  sale  by  the  sheriff,  and  the  same  was  accordingly  sold. 
Held,  on  motion  to  remove  the  receiver  for  misconduct,  that  he  had  com- 
mitted a breach  of  duty  in  not  informing  the  court  of  the  seizure  and 
threatened  sale,  and  in  assenting  to  the  sale  without  its  sanction  ; but  as 
it  appeared  that  the  receiver  had  acted  bond  fide,  and  to  the  best  of  his 
judgment  for  the  benefit  of  all  parties,  the  court  declined  to  remove  him 
from  his  office,  but  ordered  him  to  pay  the  costs  of  the  application. 

This  was  an  application  on  behalf  of  the  municipality  of 
Prescott,  for  an  order  to  remove  the  Receiver  appointed  in  the 
cause,  under  the  circumstances  which  are  fully  set  out  in  the 
judgment. 

Crooks  Q.  C.  for  the  applicants,  contended  that,  the  rolling 
stock  being  necessary  to  the  creation  of  revenue  and  tolls, 
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the  mortgage  of  the  revenue  and  tolls  to  the  plaintiff  and  the 
municipalities  covered  such  rolling  stock;  that  the  Receiver 
was  guilty  of  neglect  and  misconduct  in  allowing  the  rolling 
stock  to  be  seized  and  sold  without  applying  to  the  court, 
and  also  that  he  had  placed  himself  in  a false  position,  and 
in  one  inconsistent  with  his  duty  as  Receiver  by  becoming  an 
officer  of  the  Ottawa  and  Prescott  Railroad  Company,  and 
that  on  these  grounds  he  should  be  removed  from  his  office. 
He  cited  Wardle  v.  Lloyd,  2 Moll.  388 ; Russell  v.  East 
Anglian  Railroad  Company,  3 McN.  & Gr.  104 ; Holroydv. 
Marshall  9 Jur.  N.  S.  213. 

Read  Q.  C.,  contra,  for  the  Receiver,  contended  that  the 
mortgage  did  not  cover  the  rolling  stock,  that  the  Receiver 
had  no  control  over  such  stock,  he  being  merely  appointed  to 
receive  the  rents  &c.,  and  that  having  acted  bona  fide , and 
to  the  best  of  his  judgment,  the  sale  by  the  sheriff  being 
inevitable,  the  motion  should  be  dismissed  with  costs. 
He  cited  Reeve  v.  Whitmore,  Martin  v.  Whitmore,  12  W. 
R.  113 ; Redfield  on  Railways  page  5.  9. 

Blake  Q.  C.,  contra  for  the  plaintiffs,  contended  that  the 
Receiver  had  acted  properly,  as  it  would  have  been  a useless 
expense  to  have  applied  to  the  court,  which  could  not  have 
interfered  with  the  execution. 

Richards  Q.  C.,  contra  for  the  City  of  Ottawa. 

Howard , contra  for  the  Ottawa  and  Prescott  Railway  Co. 

A.  Crooks  Q.  C.  in  reply  argued  that  the  action  of  the 
other  parties  to  the  suit  did  not  bind  the  municipality  of 
Prescott,  as  the  latter  had  an  independent  interest  in  the 
suit,  and  the  stoppage  of  the  road  would  cause  them  great 
damage,  and  the  Receiver  being  appointed  for  the  benefit  of 
all  parties  could  not  act  adversely  to  the  interest  of  any  of 
them. 

Vankoughnet,  C. — On  the  24th  of  April,  1862,  a 
decree  was  made  in  this  cause  by  which,  after  finding 
the  amount  due  to  The  Ebbwvale  Company,  the  princi- 
pal creditors  of  the  Railway  Company,  and  directing 
the  manner  in  which  payment  thereof  was  to  be  made 
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by  the  Kailway  Company,  it  was  provided  that  an  auditor 
should  be  named  by  the  Ebbwvale  Company,  who  should 
have  access  to  and  authority  to  examine  the  books  and 
accounts  of  the  Railway  Company,  and  in  case  the 
. Railway  Company  made  default  in  the  payment  ordered 
by  the  decree,  the  Ebbwvale  Company  was  to  be  at  liberty  to 
apply  for  and  nominate  a person  as  Receiver,  whose  powers 
as  such  were  to  be  defined  by  the  court.  The  Railway 
Company  having  made  default,  the  Court,  upon  the  applica- 
of  the  plaintiffs  and  after  hearing  all  parties,  among  whom 
was  the  Corporation  of  the  town  of  Prescott,  creditors  of 
the  Railway  Company,  on  the  1st  of  May,  1863,  appointed 
Thomas  Reynolds  to  be  Receiver  in  the  cause  under  the  pro- 
visions of  the  decree,  and  ordered  that  the  Railway  Company 
should  thereafter  pay  into  the  hands  of  the  said  Receiver 
weekly,  the  gross  amount  of  the  tolls,  rents,  issues  and 
profits  of  the  railway,  the  same  to  be  applied  from  time  to 
time  by  the  Receiver,  in  the  first  place,  in  payment  of  all 
proper  expenses  incidental  to  the  maintenance  and  neces- 
sary for  the  proper  conduct  of  the  business  of  the  road, 
such  payments  only  to  be  made  upon  the  order  and  requisi- 
tion of  the  Company,  and  any  balances  which  remained 
after  such  payment,  and  after  deducting  what  might  be 
allowed  to  the  Receiver  for  salary,  were  to  be  paid  into  court 
monthly  or  oftener  if  required  by  the  court,  and  that  the 
Receiver  was  to  pass  his  accounts  yearly  or  oftener  if 
required  by  the  court,  and  that  the  appointment  of  such 
Receiver  was  not  to  interfere  with  the  business  of  the  Railway 
Company  being  conducted  and  managed  by  the  Company, 
their  officers,  servants,  and  agents,  under  the  powers  con- 
ferred upon  them  by  their  act  of  incorporation  and  acts  in 
amendment  thereof,  except  so  far  as  the  same  was  expressly 
varied  by  that  order,  and  that  the  receiver  was  at  all  season- 
able times  to  have  access  to,  and  inspect  all  the  books  of 
account  and  papers,  &c.,  appertaining  to  the  business  of  the 
Railway  Company. 

The  effect  of  the  decree  and  order  just  quoted  was,  I 
think,  to  subjugate  the  property  of  the  Railway  Company 
to  the  control  of  the  Court,  which  provided  for  its  custody, 
44 
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use,  and  management,  through  and  by  the  officers  of  the 
Railway  Company,  and  of  the  Receiver.  The  Court  felt  that 
the  Receiver  could  not  exercise  all  the  franchise  and  powers 
of  the  Company  necessary  to  he  used  from  time  to  time  for- 
regulating  the  affairs  of  the  Company  and  managing  its 
business,  and  the  working  of  the  railway : and  the  Railway 
Company,  undertaking,  impliedly  at  all  events,  (for  they 
were  a consenting  party  to  the  decree,  and  did  not  repudiate 
the  carrying  on  of  the  business  of  the  road,  but  submitted 
to  the  order  appointing  the  Receiver)  to  work  the  road  and 
pay  over  the  gross  earnings  to  the  Receiver,  the  latter 
undertook  to  receive  them,  and  to  apply  them  in  the  manner 
provided  for  by  the  order,  and  to  enable  him  to  see  that  he 
did  receive  all  that  was  earned,  he  was  empowered  to  inspect 
all  accounts,  &c.,  relating  to  the  business  of  the  company; 
and  this  it  became  his  duty  to  do  from  time  to  time.  Such 
being  the  position  of  matters,  the  Grand  Trunk  Railway 
Company  of  Canada  having  purchased  certain  judgments 
recovered  against  the  Railway  Company,  caused  the  sheriff 
of  Carleton  to  seize  the  rolling  stock  of  the  Company 
(with  which  the  road  was  worked)  under  writs  of  exe- 
cution issued  upon  those  judgments.  So  soon  as  the 
solicitors  for  the  corporation  of  Prescott  became  aware  of 
this  act,  they  notified  Mr.  Reynolds  of  it  and  called  upon 
him  as  the  officer  of  the  court  to  interfere  and  prevent  the 
threatened  sale  of  the  property.  To  this  letter  the  Receiver 
replied  by  stating  that  he  had  communicated  with  Mr.  Read, 
the  solicitor  for  the  plaintiffs,  on  the  subject,  and  had  already 
protested  against  the  action  of  the  Grand  Trunk  Railway 
Company  in  the  matter.  Mr.  Read  subsequently,  and  on 
the  15th  of  October,  1864,  writes  to  the  solicitor  for  Pres- 
cott that,  so  soon  as  he  had  been  apprised  by  the  Receiver 
of  the  seizure  of  the  rolling  stock,  he  had  telegraphed  him 
to  come  to  Toronto  to  make  the  necessary  affidavits  in  order 
to  take  the  necessary  proceedings  to  protect  the  interests  of 
the  plaintiffs,  and  that  when  he  arrived  he  would  also  advise 
him  that  it  was  his  duty  to  bring  under  the  notice  of  the 
Court  the  proceedings  which  he,  Mr.  Read,  understood  had 
lately  been  taken  by  some  parties  resulting  in  the  stoppage 
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of  the  trains  on  the  Railway.  On  the  11th  of  October,  1804, 
the  Receiver  telegraphed  to  the  sheriff'  of  Carleton  in  these 
words,  44  As  Receiver  appointed  to  the  Ottawa  and  Prescott 
Railway  Company  under  decree  of  the  Court  of  Chancery, 
I claim  to  be  in  possession  of  the  rolling  stock  and  property 
seized  by  you,  and  protest  against  the  seizure  and  sale 
thereof,  holding  you  responsible  for  all  damages.”  The 
sheriff  received  this  message.  On  the  20th  October,  at 
the  foot  of  the  copy  of  this  message,  as  received  by  the 
sheriff,  the  Receiver  made  the  following  memorandum,  which 
the  sheriff  received,  viz. : 44 1 hereby  withdraw  tl\e  within 
telegraph,  as  I am  advised  that  the  first  mortgage,  the 
holders  of  which  I represent,  have  no  legal  claim  on  the 
stock  referred  to,  as  the  decree  in  Chancery,  as  I am 
informed,  does  not  cover  it.  I withdraw  the  claim  I made 
in  the  said  telegraph.”  The  deputy-sheriff  for  Carleton 
swears  that  under  the  writs  of  execution  mentioned,  he  in 
the  month  of  October  seized  the  rolling  stock  of  the  Railway 
Company ; that  after,  and  in  consequence  of  the  receipt  by 
telegraph  of  the  Receiver’s  protest  against  the  seizure,  he 
refused  to  proceed  with  the  sale  of  the  stock  ; that  after- 
wards in  his  presence  the  Receiver  withdrew  his  said  notice 
and  consented  to  the  said  sale  of  said  stock,  and  expressed 
such  consent  by  the  memorandum  written  on  the  telegraph 
message  and  already  quoted  ; that  in  consequence  of  such 
consent  he,  the  deputy-sheriff,  proceeded  with  the  sale  of  the 
rolling  stock,  which,  on  or  about  the  20th  of  October  was 
sold  to  Mr.  Brydges.  Mr.  Brydges  is  the  managing  director 
of  the  Grand  Trunk  Railway  Company.  It  is  asserted  that 
this  seizure  and  sale  of  the  rolling  stock  caused  the  stoppage 
of  business  on  the  road  and  the  running  of  trains.  The 
Receiver  in  answer  to  this  says,  that  the  road  was  in  such  a 
bad  state  that  it  was  unsafe  at  the  time  to  run  trains  for  the 
conveyance  of  passengers  or  goods.  That  this  rolling  stock 
so  sold  was  necessary  to  the  working  of  the  road,  and  that 
without  it  the  road  could  not  be  worked  at  all,  at  least  till 
other  was  procured,  seems  to  be  admitted  by  all  parties. 
Under  these  circumstances  a motion  is  made  to  remove  Mr. 
Reynolds  from  his  office  of  Receiver  for  dereliction  or  breach 


342 


CHAMBERS  REPORTS. 


of  duty  in  not  having  applied  to  the  court  tp  have  the  sale 
of  the  rolling  stock  prevented. 

Mr.  Reynolds,  in  defence,  swears  that  he  was  advised  by 
competent  counsel  that  the  mortgage  bonds  and  the  first 
mortgage  did  not  cover  the  rolling  stock,  and  that  he  had 
no  right  to  interfere  with  it,  and  that,  acting  under  such 
advice,  he  wrote  upon  the  telegraphic  message  to  the  sheriff 
the  memorandum  already  mentioned,  believing  that  in  so 
doing  he  was  acting  properly,  and  that  were  he  to  do  other- 
wise, he  would  be  involving  himself  in  expensive  litigation. 
He  also,  swears  that  he  was  informed  by  counsel  that  the 
Court  of  Common  Pleas,  at  Toronto,  had  determined  that 
the  title  of  the  Grand  Trunk  Railway  Company,  as  the 
assignees  of  the  Commercial  Bank,  who  were  mortgagees  of 
the  said  stock,  was  valid.  Pie  denies  collusion  with  any 
one,  and  claims  to  have  acted  for  the  best  interests  of  all 
parties.  He  further  swears  that  he  was  and  is  advised  by 
counsel  that  the  mortgages  in  question  in  this  suit  do  not 
cover  the  said  rolling  stock,  and  that  the  decree  gives  him 
no  power  over  it,  and  also,  that  he  had  not  under  it  the 
control  of  the  working  of  the  line,  but  only  of  the 
receipts  and  expenditure.  Mr.  Reynolds  does  not  swear 
that  he  was  advised  that  it  was  no  part  of  his  duty  to  bring 
under  the  notice  of  the  court  the  seizure  and  threatened 
sale  of  the  rolling  stock ; he  may  have  meant  this  to  be 
implied  from  what  he  has  stated ; but  on  the  other  hand,  we 
have  the  letter  of  Mr  Read,  his  solicitor  and  counsel,  stating 
that  he  would  advise  him  that  such  was  his  duty.  Mr.  Read 
was  acting  as  solicitor  for  the  plaintiffs  when  the  decree  in 
the  cause,  and  the  order  appointing  Mr.  Reynolds  Receiver 
was  made,  and  no  one,  therefore,  knew  better  than  he  did 
the  position  in  which  the  property  stood,  or  in  which  Mr. 
Reynolds  stood  in  relation  to  it.  He  does  not  state  that  he 
did  not  give  Mr.  Reynolds  the  promised  advice,  nor  does 
Mr.  Reynolds  deny  that  he  received  it.  I think  it  was  the 
duty  of  Mr.  Reynolds  to  have  brought  under  the  notice  of 
the  Court  the  interference  by  third  parties  with  the  property 
which  was  being  administered  by  the  Court,  and  in  regard  to 
which  Mr.  Reynolds,  as  the  officer  of  the  Court,  held  a 
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position  of  high  trust  and  importance.  It  was  not  for  him 
to  decide  who  had  the  prior  claim  upon  the  property  ; this 
the  Court  would  do  on  a proper  application  for  the  purpose. 
Would  it  be  right  in  the  Receiver  of  the  rents  and  profits 
of  this  road,  admitting  that  his  duty  was  confined  to  this 
merely,  to  stand  by  and  see  all  the  property  of  the  road  by 
which  those  rents  and  profits  were  created,  (rents  and 
profits  which  were  to  come  into  court  for  distribution*— which 
in  fact  were  being  received  by  the  court  through  him,)  swept 
away  by  any  one  who  might  lay  claim  to  it,  and  not  in  any 
way  interfere,  because  he  was  not  in  possession  of  the 
corpus  of  the  road?  He  must,  I think,  sadly  mistake  his 
duty,  if  he  thinks  he  could  adopt  this  passive  course.  Now 
what  was  done  here  ? The  rolling  stock  necessary  to  the 
working  of  this  road  is  seized  by  the  sheriff  at  the  suit  of 
third  parties ; without  this  rolling  stock  the  rents  and  profits 
which  the  court  had  directed  its  officers  to  get  in  could  not 
be  created.  The  stock  is  sold ; the  road  is  stopped,  and 
then  by  arrangement  between  the  purchaser  of  the  stock, 
Mr.  Brydges,  (who,  as  I understand,  purchased  on  behalf  of 
the  Grand  Trunk  Railway  Company,)  and  all  parties  inter- 
ested in  the  Railway  Company,  except  the  town  of  Prescott, 
the  road  is  set  in  motion  again.  Where  is  the  Receiver  all 
this  time,  and  what  is  to  become  of  the  rents  and  profits  now, 
or  has  the  Receiver  ventured  to  make  any  arrangement  in 
regard  to  them  ? The  town  of  Prescott  refuses,  as  it  has  a 
right  to  do,  though  its  interest  may  be  small,  an  assent  to 
this  new  arrangement,  and  claims  that  the  Receiver  was 
appointed  to  act  for  all  the  parties  to  the  suit,  and  not  for 
one  or  more  merely.  In  this  the  town  is  right.  Mr. 
Reynolds,  being  the  attorney  and  agent  of  the  plaintiffs, 
has,  I apprehend,  forgotten  at  times  that  his  position  as  such 
is  subordinate  to  that  of  Receiver  for  the  Court,  and  that 
without  the  sanction  of  the  Court  he  cannot  consent  to  any 
change  in  the  position  of  the  property.  If  he  finds  the  one 
duty  inconsistent  with  the  other,  he  can  readily  rid  himself 
of  either.  Mr.  Reynolds  swears  that  in  all  he  has  done  he 
has  acted  to  the  best  of  his  judgment  for  the  interests  of  all 
parties.  I do  not  doubt  this,  but  he  must  remember  that  in 
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all  he  does  or  omits  to  do  he  is  responsible  to  this  Court,  as 
its  officer.  Still,  believing  Mr.  Reynolds’  statements  as  to 
his  good  faith,  and  his  having  acted  under  the  advice  of 
counsel,  I will  not  remove  him  from  his  office  of  Receiver  for 
the  act  which  is  alone  made  the  subject  of  complaint  against 
him  now,  namely,  /he  permitting  the  sheriff’s  sale  to  proceed 
without  applying  to  the  court  in  relation  to  it;  but  as  I 
think  he  was  in  the  wrong,  I must  order  him  to  pay  the 
costs  of  this  motion,  which  is  the  only  order  I make.  It 
might  not  be  for  the  advantage  of  the  parties  to  remove  Mr. 
Reynolds  upon  any  of  the  other  grounds  which  the  papers 
filed  suggest. 


Barrett  v.  Gardner. 

Amendment  of  bill  after  decree. 

The  court  will  not  grant  an  order  to  amend  a bill  after  a decree  has  been 
made  in  the  cause. 

This  was  an  application  for  leave  to  amend  the  bill  by 
substituting  the  words  “ second  concession  ” for  the  words 
“twelfth  concession,”  in  the  description  of  the  land  con- 
tained it  the  bill.  It  appeared  that  a decree  had  been  made 
in  the  cause. 

Vankoughnet,  C. — I know  of  no  practice  by  which  you 
can  amend  a bill  after  a decree  has  been  made  in  the  cause, 
and  I cannot  establish  one.  If  it  is  necessary  to  amend  the 
bill,  your  only  course,  I think,  will  be  to  vacate  the  decree. 


Order  refused. 
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Re  Blain,  a Solicitor. 

Examination  of  client  as  to  debts,  fyc. — Taxation  of  costs. 

A solicitor,  whose  costs  have  been  taxed  on  the  application  of  the  client, 
and  not  paid,  a fi.  fa.  having  been  returned  nulla  bona,  is  entitled  to  an 
order  for  an  examination  of  the  client,  touching  his  estate  and  effects. 

This  was  an  application  by  Blain , on  notice  which  had 
been  personally  served  on  the  client,  for  an  order  to  examine 
the  client  as  to  his  estate  and  effects,  and  the  debts  due  to 
him.  The  application  had  been  made  previously  to  his 
Lordship  the  Chancellor,  who  doubted  whether  such  an 
order  could  be  granted  in  respect  of  costs,  and  it  stood  over 
for  the  production  of  authorities.  The  application  was 
now  renewed,  and  27  & 28  Victoria,  chapter  25,  was 
cited  to  shew  that  the  reason  for  the  doubt  expressed  by  his 
Lordship  had  been  removed.  The  facts  appear  in  the 
judgment. 

Mowat,  V.  C. — An  order  was  obtained  by  Jesse  Ketchum 
for  the  taxation  of  Mr.  Blain  s bill  of  costs  against  him  as 
his  solicitor,  and  the  order  contained  the  usual  direction 
that  the  client  should  pay  the  amount  that  might  be  found 
by  the  Master  to  be  due.  In  pursuance  of  this  reference, 
the  Master  reported  <£36  2s.  9d.  to  be  due  to  Mr.  Blain  by 
Mr.  Ketchum.  Afi.fa.  against  goods  for  the  amount  has 
been  returned  nulla  bona , and  Mr.  Blain  now  moves  on 
notice  that  Ketchum  should  be  examined  touching  his  estate 
and  effects,  under  22  Vic.,  ch.  24,  sec.  41.  He  referred 
also  to  the  3rd,  15th  and  19th  sections  of  that  act,  and  to 
27  & 28  Vic.,  ch.  25,  and  argued  that  Hawkins  v.  Pater- 
son, (23  U.  C.  Q.  B.  197,)  did  not  affect  the  present  case. 


I think  the  order  should  go. 
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Clarke  v.  Hawke. 

Examination  of  plaintiff  by  defendant. 

The  defendant  is  entitled  to  examine  the  plaintiff  before  a special  examine* 
under  Order  XXII.  of  the  3rd  of  June,  1853,  notwithstanding  that  the 
cause  has  been  set  down,  and  notice  of  examination  and  hearing  served. 

This  was  an  ex  parte  application  of  S>  H.  Blake , on  behalf 
of  the  defendants,  for  an  order  for  the  plaintiff  to  appear 
before  Mr.  Hector,  special  examiner,  at  her  own  expense, 
and  submit  to  be  examined.  It  appeared  that  the  cause 
had  been  set  down  for  examination  and  hearing,  and  notice 
thereof  served  by  the  plaintiff,  and  that  an  appointment  for 
her  examination  had  been  duly  taken  out  and  served, 
together  with  a subpoena ; and  a certificate  of  Mr.  Hector 
was  read,  shewing  that  the  plaintiff  had  attended,  but  had 
by  her  counsel  refused  to  be  examined,  on  the  ground  that 
the  defendant  had  no  right  to  examine  her  after  the  cause 
had  been  set  down,  and  notice  thereof  served,  and  that  Mr. 
Hector  had  overruled  the  objection,  and  that  notwithstand. 
ing,  the  plaintiff  had  declined  to  submit  to  be  examined. 
It  was  contended  that  the  objection  was  groundless,  for 
otherwise  a plaintiff  might  file  his  replication,  and  set 
down  the  cause  immediately  after  answer,  and  so  deprive 
the  defendant  of  any  opportunity  to  examine  him.  Coun- 
sel also  stated  that  as  to  the  case  of  Barton  v.  Lewis, 
mentioned  at  page  99  of  Taylor’s  Orders,  which  seemed  to 
be  the  authority  relied  on  to  support  the  objection,  he  had 
been  in  Chambers  when  that  was  decided,  and  the  reason 
for  that  decision,  although  it  did  not  appear  in  Taylor’s 
Orders,  was,  that  publication,  had  passed. 

Mowat,  Y.  C. — I think  under  the  circumstances  you  are 
entitled  to  the  order  asked.  If  the  other  side  object  to  it, 
they  can  move  against  it. 


Order  granted. 
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Andrews  v.  Hempstreet. 

Investment  of  money  in  court — Form  of  security. 

As  a general  rule,  loans  of  money  in  court  cannot  be  made  on  property  on 
•which  there  is  any  prior  charge,  however  small,  unless  all  parties  inter- 
ested consent. 

This  was  an  application  by  Fitzgerald , on  behalf  of  the 
plaintiff,  for  an  order  allowing  the  investment  of  $1,230, 
money  in  court,  on  a mortgage  of  real  estate  to  be  given  by 
the  proposed  borrower,  one  John  McCort.  The  facts  of 
the  case,  and  the  objections  raised  by  the  defendants,  are 
fully  stated  in  the  judgment. 

» 

Mo  WAT,  "V.  C. — In  this  case  there  is  in  court  a sum  of 
$1,230,  on  which  the  plaintiff  is  entitled  to  the  interest  for 
her  life,  and  at  her  death  the  principal  goes  to  the  defen- 
dants. The  plaintiff  proposes  a loan  of  the  money  to 
Andrew  McCort,  on  a mortgage  of  a farm  devised  to  Andrew 
by  his  father,  John  McCort.  The  defendants  suggest 
several  objections  to  the  title. 

1.  It  is  said  that  there  may  be  debts  of  the  testator  still 
outstanding,  which  is  unlikely,  as  the  testator  died  nearly 
twenty  years  ago.  But  his  will  contains  no  charge  of 
debts ; and  it  is  clear  in  such  a case,  from  the  authorities 
collected  in  Sugden  on  Vendors,  pages  655  and  661,  14th 
ed.,  and  Dart  on  Vendors,  3rd  ed.,  page  403,  that  if  there 
should  hereafter  turn  out  to  be  any  debts  still  outstanding, 
a purchaser  would  not  be  subject  to  them.  A mortgagee  is 
a purchaser  'pro  tanto. 

2.  It  is  objected  that  Andrew’s  estate,  by  his  father’s 
will,  is  subject  to  an  annuity  in  favor  of  the  testator’s 
widow,  or  to  her  dower,  in  lieu  of  which  the  annuity  was 
given.  In  reply  to  this  objection,  it  is  said  that  the  annuity 
has  been  accepted  by  and  paid  to  the  widow  for  the  last  ten 
years,  and  that  it  is  a small  amount,  as  compared  with  the 
value  of  the  property.  The  amount  is  certainly  small,  but 
I am  of  opinion  that,  as  a general  rule,  this  court  cannot 
lend  money  on  property  on  which  there  is  any  prior  charge 
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whatever,  except  with  the  consent  of  all  parties  interested. 
A proper  deed,  postponing  to  the  mortgage  the  widow’s 
claim,  whether  to  the  annuity  or  to  dower,  will  therefore  be 
necessary  before  the  loan  can  be  sanctioned. 

3.  The  last  objection  is,  that  Andrew’s  estate  is  also 
subject  to  a legacy  of  £50  to  one  of  his  brothers,  the  same 
being  charged  on  the  land  in  question,  and  other  land 
devised  to  the  testator’s  son  John.  It  was  contended,  on 
behalf  of  the  plaintiff,  that  only  one-half  of  this  sum  was 
charged  on  Andrew’s  lot,  but  I think  both  lots  are  charged 
with  the  whole  sum,  though  if  the  owner  of  one  pays 
the  whole,  he  is  entitled  to  contribution  from  the  other.  I 
think  the  defendants  ought  not  to  be  put  to  the  hazard  of 
having  by  and  bye  to  pay  the  $200  in  the  first  instance  out 
of  their  own  pockets,  though  they  might  be  entitled  to  get 
back  part  of  the  amount  from  the  owner  of  the  other  lot. 
It  is  said  that  part  of  this  legacy  has  been  paid  to  the 
legatee,  namely,  $69,  but  as  he  was  a minor  at  the  time, 
and  is  so  still,  the  payment  was  not  valid.  (See  Williams 
on  Executors,  1267,  5th  edition ; Imperial  Statutes,  36 
Geo.  III.,  ch.  52,  sec.  32 ; 37  Geo.  III.,  ch.  135.)  I think^ 
therefore,  that  the  loan  to  McCort  can  only  be  sanctioned 
to  the  extent  of  $1030,  retaining  the  remaining  $200  in 
court  as  a security  against  the  legacy. 

In  anticipation  of  the  loan  a mortgage  has  been  executed 
by  McCort,  in  favor  of  the  registrar,  but  without  any  state- 
ment of  the  trust  on  which  he  is  to  hold  it.  This  is  not 
correct,  and  if  the  loan  is  proceeded  with,  it  will  be  necessary 
to  supply  the  defect,  either  by  a new  mortgage,  or  a 
declaration  of  trust. 
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In  re  The  Second  Congregational  Church  Property, 

Toronto. 

Sale  of  property  of  religious  institutions. 

To  effect  a sale  by  trustees  under  the  act  respecting  the  property  of  Religi- 
ous Institutions  in  Upper  Canada,  it  is  essential  that  all  the  requirements 
of  the  statute  should  be  complied  with,  and,  therefore,  that  the  public 
notice  should  state  the  terms  of  the  intended  sale. 

This  was  an  application  for  the  sanction  of  the  court 
to  the  proposed  sale  of  property  of  the  Second  Con- 
gregational Church  of  Toronto.  The  facts  fully  appear 
in  the  judgment. 

Mowat,  V.  C. — The  trustees  have  disposed  of  this  pro- 
perty and  now  apply  for  the  sanction  of  the  court  to  the 
execution  of  the  deed.  The  application  is  made  under 
the  Consolidated  Statute  U.  C.,  ch.  69.  By  the  8th  section 
of  this  act  it  is  provided  that  the  trustees,  in  such  case, 
may  give  public  notice,  specifying  the  premises  to  be  sold, 
the  time  and  terms  of  sale,  and,  after  publication  of  the 
notice  for  four  successive  weeks,  may  sell  the  property  at 
public  auction,  according  to  the  notice.  Should  the  pro- 
perty not  then  be  disposed  of,  the  ninth  section  enacts  that 
the  trustees  may  thereafter  sell  the  land  by  either  public  or 
private  sale.  This  section  only  applies  where  the  require- 
ments of  the  eighth  section  have  been  complied  with.  In 
the  present  case  one  of  these  requirements  has  been  disre- 
garded : the  public  notice  did  not  specify  the  terms  on 
which  it  was  intended  to  sell  the  property.  I have  no 
authority  to  dispense  with  this  provision,  and  have  therefore 
no  authority  to  sanction  the  execution  of  the  deed,  which 
has  been  submitted  to  me.  The  trusts  of  the  deed  to  the 
trustees  are  such  as,  it  would  seem,  may  enable  the  parties 
to  carry  into  effect  the  sale  out  of  court,  and  independently 
of  the  statute. 


Application  refused. 
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Hare  v.  Smart. 

Order  'pro  confesso  after  six  months  from  service  of  bill — Absconding  defendant. 

Where,  on  a motion  for  an  order  pro  confesso  after  six  months  from  the 
service  of  the  bill,  it  appears  that  the  defendant  has  absconded,  the  order 
pro  confesso  will  be  granted  ex  parte. 

This  was  an  ex  parte  application  by  Smart  for  an  order 
to  take  the  bill  'pro  confesso  against  one  of  the  defendants. 
It  appeared  that  more  than  six  calendar  months  had 
elapsed  since  the  service  of  the  bill  upon  him ; it  was  alleged 
however,  that  the  defendant  had  absconded  from  the  pro- 
vince since  the  service  of  the  bill  upon  him,  and  there  would 
be  difficulty  in  serving  him  with  the  notice  of  motion. 

Mowat,  Y.  C. — On  an  affidavit  that  the  defendant  had 
absconded,  I think  I may  make  the  order.  See  Order 
XXXIV.,  sec.  5. 


Note.— The  required  affidavit  was  subsequently  produced  and  the  order 
pro  confesso  was  thereupon  granted. 


King  v.  Freeman. 

Foreclosure  suit — Interim  injunction — Decree  on  praecipe. 

Where  in  a foreclosure  suit  an  interim  injunction  had  been  granted  to 
restrain  the  cutting  of  the  timber,  the  Registrar  has  no  power  to  grant  a 
decree  on  praecipe  containing  a provision  for  continuing  the  injunction. 
For  this  purpose  the  cause  must  be  brought  on  for  hearing. 

This  was  a foreclosure  suit ; the  bill  prayed  for  an  injunc- 
tion to  restrain  the  defendant  from  cutting  timber  on  the 
mortgaged  premises,  and  an  interim  injunction  had  been 
moved  for  and  obtained ; the  time  for  answering  having 
elapsed  and  no  answer  or  note  having  been  filed,  Kerr 
now  asked  for  an  order  pro  confesso , with  a view  of  setting 
the  cause  down  for  hearing,  contending  that  the  Kegis- 
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trar  had  no  power  to  continue  the  injunction,  and  that  a 
hearing  before  the  court  was  therefore  necessary. 

Vankoughnet,  C.,  held  that  it  would  be  necessary  to  go 
to  the  court  to  obtain  a decree  continuing  the  injunction, 
and  granted  the  order  as  asked. 


Penner  v.  Canniff. 

Simpson  v.  Duggan. 

Grant  v.  Patterson. 

Making  persons  interested  in  the  equity  of  redemption  parties  in  the  Master's 

office. 

An  order  to  make  persons  interested  in  the  equity  of  redemption  of 
mortgaged  property  parties  to  the  suit  in  the  Master’s  office,  will  not  be 
granted  ex  parte',  notice  should  be  served  on  the  owners  of  the  equity  of 
redemption  already  before  the  court,  but  not  on  those  proposed  to  be 
added. 

These  were  ex  parte  applications  for  orders  to  make 
persons  interested  in  the  equity  of  redemption  of  mortgaged 
property  (the  suits  being  for  foreclosure)  parties  to  the  suit 
in  the  Master’s'  office. 

Mowat,  V.  C.,  declined  to  grant  such  orders  ex  parte , 
and  directed  notice  to  be  served  on  those  owners  of  the 
equity  of  redemption  who  were  already  parties,  service  on 
those  proposed  to  be  added  not  being  necessary. 


Berrie  v.  Macklin. 

Dismissal  of  bill  without  costs — Disclaimer. 

Where  a defendant,  having  an  interest  in  the  property  in  question  in  a 
foreclosure  suit  at  the  time  of  the  filing  of  the  bill,  puts  in  a disclaimer, 
he  will  not  be  entitled  to  any  costs. 


This  was  an  application  by  F.  T.  Jones , on  behalf  of 
Joseph  Jeffrey,  jr.,  one  of  the  defendants,  for  an  order  to 
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dismiss  the  plaintiff’s  bill  for  want  of  prosecution.  The 
suit  was  for  foreclosure,  the  defendant  moving,  having  been 
made  a party  as  owner  of  a small  portion  of  the  mort- 
gaged property,  had  filed  what  he  called  an  answer, 
disclaiming  his  interest  in  the  property  in  respect  of  which 
he  had  been  made  a party,  but  alleging  that  he  had 
purchased  a portion  of  the  property  comprised  in  the  mort- 
gage at  a tax  sale,  and  claiming  that  the  property  so 
purchased  was  exempt  from  the  mortgage,  and  stating  that  he 
had  conveyed  this  away  to  persons  not  parties,  and  that  he 
had  no  interest  at  the  time  of  his  answer  in  any  part  of  the 
property. 

S.  Brough , Q.  C.,  contra,  consented  to  the  dismissal  of 
the  bill,  but  contended  that  under  the  circumstances  it 
should  be  without  costs,  the  so-called  answer  being  merely  a 
disclaimer,  which  was  quite  unnecessary,  as  the  same  object 
wrnuld  have  been  attained  if  the  defendant  had  done  nothing 
at  all.  He  cited  Ford  v.  The  Earl  of  Chesterfield,  16 
Beav.  516,  and  Talbot  v.  Kemshead,  4 K.  & J.  93,  to  shew 
that  under  circumstances  such  as  the  present  the  plaintiff 
was  entitled  to  dismiss  his  bill  without  costs. 

F.  T.  Jones , in  reply,  contended  that  if  the  defendant 
had  filed  no  answer  at  all,  the  plaintiff  would  have  had  no 
right  to  dismiss  his  bill  without  costs,  citing  Coote  v. 
McBeth,  ante  page  200,  and  that  th®  filing  of  a disclaimer 
should  put  the  defendant  in  no  worse  position. 

Mowat,  V.  C. — I think  the  application  should  be  granted 
without  costs,  on  the  authority  of  the  cases  cited.  The 
answer  does  not  deny  that  the  plaintiffs  properly  made 
Jeffrey  a party;  he,  however,  does  not  wish  to  redeem,  and 
therefore  disclaims  any  interest  under  the  conveyance  in 
respect  of  which  he  was  made  a defendant.  He  states  that 
at  one  time  he  had  a paramount  title  to  part  of  the  property, 
in  addition  to  his  interest,  as  mentioned  in  the  bill ; but 
he  proceeds  to  say  that  he  has  since  conveyed  to  others, 
and  he  makes  no  claim  to  the  property  now. 


Order  granted  without  costs. 
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Harvey  v.  Taylor. 

Pro  inter  esse  suo — Claimant — Costs. 

Under  a sequestration  against  the  defendant,  property  on  his  land  had 
been  seized,  to  -which  a third  party  laid  claim,  and  which  the  bailiff 
released  to  the  claimant  upon  his  own  undertaking;  upon  inquiry 
by  the  plaintiff  into  the  circumstances  he  released  the  property,  but 
not  until  after  notice  given  by  the  claimant  of  a motion  in  the  nature 
of  one  for  an  examination  pro  interesse  suo  : Held,  that  the  claimant,  by 
leaving  his  property  in  the  custody  of  the  defendant,  had  brought  the 
difficulty  on  himself,  and  was  therefore  not  entitled  to  the  costs  of  the 
application. 

This  was  an  application  under  Order  XLI.  of  3rd  June, 
1853.  The  claim  of  the  applicant  having  been  acceded  to 
since  notice  served,  the  motion  was  now  brought  on  merely 
on  the  question  of  costs.  The  facts  fully  appear  in  the 
head-note  and  judgment. 

Vankoughnet,  C. — This  is  an  application  in  the  nature 
of  a motion  for  an  examination  pro  interesse  suo  to  procure 
a return  to  the  claimant,  one  Harris,  of  certain  chattel 
property  seized  under  a writ  of  sequestration  issued  against 
the  estate,  real  and  personal,  of  the  defendant.  The 
property  so  seized  and  claimed  was  found  by  the  sheriff’s 
bailiff  on  the  premises  of  the  defendant,  where  it  had  been 
left  by  the  claimant  by  permission  of  the  defendant. 
Immediately  after  the  seizure  Harris  made  claim  to  the 
property,  when  the  bailiff  released  it  to  him  on  his  own 
undertaking  to  restore  it  if  called  for.  The  bailiff  reported 
this  claim  to  the  plaintiff’s  solicitor,  and  he  on  inquiry,  but 
after  notice  of  this  motion  was  given,  ordered  the  bailiff  to 
release  the  property  to  the  claimant.  The  only  object  of 
bringing  on  this  motion  was  to  dispose  of  the  costs  incurred 
by  it.  I think  no  costs  should  be  given.  If  the  claimant 
had  not  left  this  property  on  the  premises  of  the  defendant 
to  be  mixed  up  with  his,  it  would  not  have  been  seized.  He 
brought  the  difficulty  on  himself.  There  was  no  harshness 
shewn  to  him  in  the  matter.  The  bailiff  left  the  property 
in  his  custody,  and  the  plaintiff  abandoned  all  right  to  hold 
it  under  the  writ  when  he  had  learned  the  facts. 
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Crooks  y.  Glenn. 

Order  for  payment  into  court  of  deposit  at  sale — Conduct  of  sale. 

Where  the  party  having  the  conduct  of  a sale,  neglects  to  pay  into  court 
the  deposit  paid  to  him  by  the  purchaser  at  the  time  of  sale,  the  court 
will,  on  the  application  of  the  purchaser,  order  him  to  do  so.  Semble,  that 
a purchaser  at  a sale  under  decree  has  a right  to  take  out  the  report  on 
sale,  and  get  it  confirmed,  so  as  to  obtain  a completion  of  the  purchase 
to  himself,  at  least  where  he  is  the  sole  purchaser. 

There  had  been  a sale  under  the  decree  in  this  cause,  the 
plaintiff,  who  sued  in  person,  having  had  the  conduct  of  it. 
The  purchaser  had  paid  to  the  plaintiff  at  the  time  of  the 
sale  the  deposit  stipulated  for  in  the  conditions,  (which  were 
the  usual  ones  in  this  respect,)  but  the  plaintiff  had  neglected 
to  pay  it  into  court.  The  Master  had  made  his  report  on 
the  sale,  but  the  plaintiff  had  also  neglected  to  take  it  out 
and  file  it,  so  as  to  confirm  the  sale,  and  a motion  was  now 
made  by  Hoivard , on  behalf  of  the  purchaser,  for  an  order 
against  the  plaintiff  to  pay  the  deposit  into  court,  and  to 
transfer  the  conduct  of  the  sale  to  the  purchaser,  so  as  to 
enable  him  to  get  the  sale  confirmed.  He  cited  Taylor’s 
Orders,  pages  119,  135,  141. 

Crickmore  appeared  for  the  defendant,  in  support  of  the 
application. 

U.  P.  Crooks  contra. 

Spragge,  V.  C. — Let  the  order  go  for  the  payment  of 
money  into  court,  with  costs  to  be  fixed  by  the  Registrar. 
As  to  the  application  to  give  the  conduct  of  the  sale  to  the 
purchaser,  it  can  be  done  by  the  Master,  if  necessary,  but  I 
see  nothing  to  prevent  the  purchaser  taking  a report  of  the 
sale  to  himself,  (here  he  was  purchaser  of  the  whole 
property,)  and  proceeding  to  complete  the  purchase. 
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Hind  y.  Little. 

Service  of  Notice — Toronto  agents. 

D.,  a country  solicitor,  employed  McN.  and  PI.,  as  his  booked  Chancery 
agents  in  Toronto,  H.  being  the  one  w ho  conducted  the  Chancery 
business  of  the  firm ; McN.  and  II.  dissolved  partnership,  Held , that  a 
notice  served  upon  a clerk  in  the  office  of  McN.,  after  the  dissolution, 
was  not  a good  service  upon  D. 

This  was  an  application  by  J.  C.  Hamilton , on  behalf  of 
the  defendant,  for  an  order  to  dismiss  the  plaintiff’s  bill  for 
want  of  prosecution.  It  appeared  that  McNab  and  Huggard, 
who  appeared  to  be  the  booked  Toronto  agents  in  Chancery 
of  Mr.  Dunne,  of  Hamilton,  the  plaintiff’s  solicitor,  had 
dissolved  partnership;  that  Mr.  Huggard,  who  conducted 
the  Chancery  business  of  the  firm,  had  left  Toronto  : that 
Mr.  Dunne  had  no  other  booked  agents  in  Toronto ; and 
that  the  notice  of  motion  had  been  served  upon  a clerk  in 
the  office  of  Mr.  McNab,  the  other  member  of  the  firm,  who 
still  carried  on  business  by  himself  in  Toronto. 

Dunne , contra,  objected  that  no  sufficient  service  of  the 
notice  had  been  effected  in  him ; that  in  reality  the  firm  of 
McNab  and  Huggard  being  dissolved,  he  had  no  booked 
agent  in  Toronto,  and  that  the  proper  course  of  the  defen- 
dant would  have  been  to  have  posted  the  notice  up  in  the 
Registrar’s  office. 

Spragge,  Y.  C.,  held  that  the  service  was  insufficient, 
and  that  a new  notice  must  be  given. 


Order  refused. 
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In  re  Malcolm  C.  Cameron,  a Solicitor,  &c. 

Taxation  of  costs  at  instance  of  client — Costs  of  County  Court  suit — • 
Jurisdiction. 

On  an  application  by  a client  for  the  taxation  of  his  solicitor  and  attorney’s 
costs  in  a suit  in  this  court,  and  in  another  suit  in  a County  Court,  the 
affidavit  of  the  client  admitted  a retainer  in  the  County  Court  suit,  but 
denied  one  in  the  suit  in  this  court:  the  solicitor  making  no  claim  for 
costs  in  the  suit  in  this  court.  Held , that  this  court  had  no  jurisdiction 
to  order  a taxation  of  costs  between  the  client  and  solicitor. 

This  was  an  application  on  behalf  of  one  John  Fisken, 
for  an  order  to  tax  the  costs  of  Mr.  M.  C.  Cameron,  his 
attorney  and  solicitor,  in  a suit  in  the  County  Court  of 
Huron  and  Bruce,  and  in  one  in  this  court.  The  affidavit 
of  Mr.  Fisken,  in  support  of  the  petition,  denied  any 
retainer  by  him  in  the  suit  in  this  court,  but  admitted  the 
retainer  in  the  County  Court  suit.  The  solicitor  had  not 
delivered  any  bill  of  costs  in  the  suit  in  this  court.  The 
other  facts  appear  in  the  judgment. 

F.  T.  Jones , contra,  contended  that  under  the  circum- 
stances this  court  had  no  jurisdiction. 

Spragge,  V.  C.— I think  this  court  has  not  jurisdiction 
in  the  matter.  The  applicant  alleges  in  his  petition,  and 
swears  in  his  affidavit,  that  he  did  not  retain  the  solicitor  in 
any  proceeding  in  this  court,  and  the  solicitor  makes  no 
claim  for  proceedings  in  this  court.  He  is  suing  at  law  for 
proceedings  at  law  only.  It  does  not  appear  that  the 
solicitor  has  any  fund  in  his  possession  to  which  the  client 
is  entitled,  or  any  papers  of  the  petitioner  to  which  he 
claims  a lien.  It  is  a naked  case  of  a suit  at  law  to  recover 
common  law  costs,  and  an  allegation  by  the  petitioner  that 
the  solicitor  claims  costs  in  Chancery,  which  the  solicitor 
disclaims,  and  denies  having  ever  claimed.  There  is,  there- 
fore, nothing  to  give  this  court  any  jurisdiction  in  the 
matter. 
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Evans  v.  Root. 

Order  to  amend  without  prejudice  to  an  injunction. 

Where  the  time  for  amending  the  bill  as  of  course  has  not  elapsed,  an 
order  to  amend,  "without  prejudice  to  an  injunction,  is  as  of  course,  and 
obtainable  on  praecipe  ; it  is  unnecessary  to  apply  in  Chambers  for  it. 

This  was  an  ex  parte  application  by  Hodgins  for  an 
order  to  amend  the  plaintiff’s  bill,  without  prejudice  to  an 
existing  injunction  to  stay  the  defendant  from  cutting  timber. 
He  cited  Snelling  and  Jones’  Orders,  311,  and  Gamble  v. 
Ellis,  in  Chambers,  (not  reported,)  to  shew  that  such  an 
order  was  necessary,  so  as  to  preserve  the  injunction  on 
amending  the  bill. 

Spragge,  V.  C. — I incline  to  think  the  order  is  of  course, 
and  that  this  application  is  not  necessary.  Smith  Ch. 
Pr.,  ed.  of  1887,  vol.  i.,  p.  627 ; Pickering  v.  Hanson,  2 
Sim.  488.  May  take  order  but,  semble , is  entitled  to  costs 
only  of  order  obtained  on  prsecipe. 


Whitmarsh  v.  Ford. 

Guardian  ad  litem  to  infant — Service  of  notice. 

Upon  an  application  to  appoint  a guardian  ad  litem  to  an  infant,  who  was  a 
resident  pupil  at  Upper  Canada  College,  Toronto,  it  appeared  that  notice 
of  the  application  had  been  served  upon  the  principal  of  the  college. 
Held , that  this  was  service  upon  “ a person  with  whom,  or  under  whose 
care”  the  infant  was  residing  within  the  meaning  of  Order  XIII.,  sec.  5. 

This  was  an  application  by  S.  H.  Blake,  on  behalf  of 
the  plaintiff,  for  the  appointment  of  a guardian  ad  litem  to 
the  infant  defendants.  The  only  question  was  as  to  one  of 
the  infants  who  was  a resident  pupil  of  Upper  Canada  Col- 
lege, Toronto,  the  notice  of  the  application  under  sec.  5, 
of  Order  XIII.,  having  been  served  upon  Alexander 
Cockburn  Esq.,  the  principal,  and  not  upon  the  master  of 
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the  boarding  house  of  the  college.  Counsel  contended  that 
the  service  made  was  the  proper  one,  or  at  least  was 
sufficient.  He  cited  Christie  v.  Cameron,  4 VV.  R.  589, 
mentioned  at  p.  76,  Taylor’s  Orders. 

Spragge,  V.  C.,  held,  that  though,  perhaps,  service  on 
the  master  of  the  hoarding  house  would  have  been  more 
proper,  yet  that  the  service  made  was  sufficient,  and 
granted  the  order. 


Somerville  v.  Joyce. 

Trustee — Substitutional  service. 

Where  several  trustees  of  a religious  society  were  defendants  to  a fore- 
closure suit,  as  owning  the  equity  of  redemption,  and  one  of  them  had 
left  the  country,  substitutional  service  for  him,  on  one  of  the  other 
trustees,  was  allowed. 

This  was  a bill  for  foreclosure  ; the  defendants  were  trustees 
of  a religious  society,  to  which  the  property  belonged,  subject 
to  the  plaintiff’s  mortgage.  One  of  the  trustees  had  left  the 
country,  and  enlisted  in  the  army  of  the  neighbouring 
Republic. 

Mowat,  V.  C.,  allowed  substitutional  service  on  one  of  the 
other  trustees,  for  such  absent  defendant. 
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Male  v.  Bouchier. 

Application  to  commit. 

The  court  will  not  order  a commitment  for  disobeying  a decree,  where  the 
disobedience  is  in  effect  the  nonpayment  of  money. 

This  was  a motion  on  notice  by  Spencer  on  behalf  of  the 
plaintiff  for  an  order  to  commit  the  defendants  for  disobey- 
ing decree.  Service  of  notice  was  duly  proved,  but  no  one 
appeared  to  answer  the  application. 

The  facts  fully  appear  in  the  judgment. 

Spragge,  V.  C. — The  bill  alleges  in  substance  that  the 
testator  held  a lease  with  right  of  purchase  from  King’s 
College;  that  by  his  will  he  directed  the  purchase  to  be 
completed  for  the  benefit  of  the  plaintiff,  and  that  sufficient 
funds  for  that  purpose  have  come  to  the  hands  of  the 
executor  and  executrix ; that  the  lease  and  time  for  purchase 
have  expired,  but  the  Bursar  is  still  willing  to  sell,  z.e.,  as  I 
read  the  bill,  that  he  waives  the  forfeiture  if  any ; conse- 
quently those  representing  the  testator  have  only  to  pay  the 
money  in  order  to  get  a conveyance.  The  decree  directs 
the  executor  and  executrix  to  complete  the  purchase  within 
a month,  and  to  convey  to  the  plaintiff  within  another  month. 
The  decree  has  not  been  obeyed,  and  the  plaintiff  applies 
for  an  order  to  commit.  The  first  thing  to  complete  the 
purchase,  and  the  substantial  thing,  as  appears  by  the  bill,  is 
to  pay  the  purchase  money.  1 think  if  I were  to  order  the 
defendants  to  be  committed,  it  would  be  in  reality  for  non- 
payment of  money,  and  that  I should  contravene  the  statute. 
It  is  not  suggested  that  the  money  has  been  paid,  and  that 
the  disobedience  to  the  order  consists  in  something  else.  If 
that  were  shewn,  I should  give  the  order ; that  not  being 
shewn,  I should  run  the  risk  of  committing  for  nonpayment 
of  money,  and  that  with  my  eyes  open,  for  I have  reason* 
to  infer  that  in  that  consists  the  real  disobedience.  If>the 
plaintiff  will  shew  that  the  money  has  been  paid,  I will  give 
the  order. 
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Weldon  y.  Templeton. 

Guardian  ad  litem — Change  of  reference. 

Where  a guardian  ad  litem  of  infant  defendants  leaves  the  province,  another 
will  be  appointed  on  the  ex  parte  application  of  the  plaintiff. 

Where  it  becomes  necessary  in  the  course  of  a suit  to  add  as  a defendant 
the  Master  to  whom  the  cause  stands  referred,  a change' of  reference  will 
be  made  on  the  ex  parte  application  of  the  plaintiff. 

In  this  case,  which  was  a foreclosure  suit,  it  appeared  that 
T.  W.  Lawford,  the  solicitor  and  guardian  ad  litem  for  the 
infants,  had  left  the  province,  and  also  that  Mr.  Shanly,  the 
Master  at  London,  to  whom  the  cause  had  been  referred, 
was  a necessary  party  to  the  suit,  and  S.  H.  Blake  now 
applied  ex  parte , for  an  order  appointing  a new  guardian  ad 
litem , and  changing  the  reference  to  Toronto. 

Spragge,  Y.  C.,  granted  the  order  as  asked. 


Black  v.  Black. 

Retainer  by  administrators  of  funds  in  their  hands  for  payment  of  costs  due 
them — Jurisdiction. 

A bill  had  been  dismissed,  with  costs  to  be  paid  to  the  plaintiff.  Two  of 
the  defendants  were  administrators,  and  as  such  had  funds  in  their  hands 
to  which  the  plaintiff  was  entitled  as  one  of  the  heirs  and  next  of 
kin  of  the  intestate.  The  defendants  had  been  unable  to  obtain  the 
costs  by  fi,  fa.,  and  filed  a petition  asking  to  be  allowed  to  retain  the 
funds  in  the  hands  of  the  administrators.  Held,  that  the  court  had  no 
control  over  the  funds,  and  the  petition  was  dismissed  with  costs. 

This  was  an  application  by  petition,  presented  by  the 
defendants  under  the  circumstances  stated  in  the  head  note 
and  judgment. 

Sullivan , for  the  application,  handed  in  the  following 
' authorities  Mileham  v.  Eicke,  3 M.  & W.  407 ; Allen  v. 
Impett,  8 Taunt.  263 ; Hill  on  Trustees,  568 ; Case  v. 
Roberts,  Holt,  N.  P.  C.  500 ; Edwards  v.  Bates,  13  L.  J. 
R.  S.  C.  P.  156  ; Wilson  v.  Switzer,  Ch.  Cham.  Rep.  75. 
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Rae , contra,  contended  that  there  was  no  authority  for 
such  an  application,  the  court  having  no  jurisdiction  over  the 
fund  in  question  ; besides,  the  application  was  unnecessary, 
as  the  administrators  could  retain  funds  in  their  hands  under 
such  circumstances  to  pay  debts  due  themselves. 

Spragge,  Y.  C. — The  plaintiff’s  bill  stands  dismissed  out 
of  court  with  costs  ; the  defendants  are  Charles  Black,  John 
Black,  and  several  others;  Charles  and  John  Black  are 
administrators  of  the  estate  of  John  Black,  and  the  plaintiff, 
as  one  of  the  next  of  kin  of  John  Black,  is  entitled  to  a 
certain  sum,  which  is  in  the  hands  of  Charles  and  John  Black 
as  such  administrators,  and  to  a further  sum  as  one  of  the 
heirs  of  John  Black,  being  rents  and  profits  of  real  estate 
which  Charles  and  John  Black  have  received.  The  defen- 
dants appear  to  be  unable  to  obtain  satisfaction  of  the  above 
costs  by  writ  of  execution,  and  they  ask  for  an  order  of  this 
court  allowing  them  to  retain  the  amount  out  of  the  sums  in 
the  hands  of  Charles  and  James  Black ; they  are  all  heirs 
and  next  of  kin  of  John  Black.  The  first  difficulty  is,  as  to 
the  right  these  defendants  have  to  come  to  this  court  in  the 
matter  ; the  funds  in  the  hands  of  Charles  and  John  Black 
are  not  under  the  control  of  this  court ; yet  the  defendants 
ask  that  two  of  their  number  may  be  permitted  to  make  a 
particular  disposition  of  them  ; and  further,  if  they  have 
a right  to  retain  out  of  them  the  amount  of  these  costs  there 
is  nothing  to  prevent  them  doing  so.  When  called  upon  to 
account  for  them,  such  application  of  them  would  be  a proper 
accounting,  and  they  do  not  need  the  intervention  of  this 
court.  I do  not  say  that  they  have  such  right,  and  it  would 
not  be  for  me  to  give  any  opinion  as  to  whether  they  have 
or  not,  unless  the  active  interposition  of  the  court  becomes 
necessary.  None  of  the  cases  to  which  Mr.  Sullivan  refers 
me  meets  this  difficulty.  I must  therefore  refuse  his  appli- 
cation with  costs. 
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Attorney-General  y.  Taylor. 

Review  of  taxation — Costs  in  cause. 

The  plaintiff  had  obtained  a decree  with  costs  against  the  defendant. 
Afterwards,  by  consent,  a supplemental  order  varying  the  decree  was 
made,  which  was  silent  as  to  costs.  Held , that  the  costs  of  such  order 
and  proceedings  thereunder  were  not  costs  in  the  cause,  and  could  not 
be  taxed  against  the  defendant. 

This  was  a petition  by  Sullivan  on  behalf  of  the  defendant 
to  review  the  taxation  herein.  It  appeared  that  a decree 
had  been  made,  with  costs,  ordering  a patent  obtained  by  the 
defendant  to  be  delivered  up  to  be  cancelled,  and  that  after- 
wards, by  consent,  a supplemental  order  (which  was  silent 
as  to  costs)  had  been  made  varying  the  decree  by  declaring 
the  patent  void  unless  the  defendant  executed  a conveyance 
to  the  plaintiff.  On  the  reference  the  Master  had  allowed 
to  the  plaintiff  the  costs  of  the  proceedings  under  the  order, 
including  the  conveyance.  It  was  contended  that  these 
costs  were  not  costs  in  the  cause  and  should  not  have  been 
allowed,  and  it  was  asked  that  they  should  be  taxed  off. 

llodgins , contra,  contended  that  the  order  was  a mere 
amplification  of  the  decree  for  the  benefit  of  both  parties, 
more  especially  the  defendant,  and  should  be  deemed  to  be 
a part  of  the  decree. 


Spragge,  Y.  C. — I think  the  plaintiff  not  entitled  to  any 
costs  beyond  the  general  costs  in  the  cause  taxed  under  the 
decree  ; the  subsequent  order  is  by  consent,  and  is  silent  as 
to  costs ; what  the  plaintiff  desires  in  effect  is  to  add  another 
term  to  the  order.  The  subsequent  order,  and  the  proceed- 
ings under  it,  are  not  proceedings  in  pursuance  of  the 
decree.  It  is  in  fact  a compromise  of  what  was  the  subject 
matter  of  the  suit,  outside  the  decree,  and  beyond  what  it 
was  competent  to  the  court  to  decree ; the  costs  of  such 
proceedings  cannot  I think  be  costs  in  the  cause.  I think 
the  Master  was  in  error. 


Application  granted,  no  costs. 
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Cooper  v.  Lane. 

Substitutional  service — 28  Victoria,  ch.  17. 

The  act  28  Victoria,  ch.  17,  gives  the  court  larger  powers  as  to  proceeding 
against  absent  defendants  whose  residence  is  unknown,  and  the  court 
will  grant  orders  for  substitutional  service  in  cases  where  it  would  not 
under  the  practice  before  the  act,  dispensing  with  advertising  where  it 
would  be  useless. 

The  defendant  could  not  be  found,  and  an  application 
was  made  for  substitutional  service  of  the  bill  upon  his 
brother,  who  was  resident  in  the  province.  The  brother 
was  not  in  possession  of  the  premises  in  question,  nor  did  it 
appear  that  he  was  in  any  way  the  agent  of  the  defendant. 

Spragge,  V.  C. — I think  the  plaintiff  entitled  to  an  order. 
Under  the  recent  statute  the  court  may  order  proceedings  to 
be  taken  against  an  absent  defendant  according  to  the  prac- 
tice of  the  court  where  the  residence  of  the  defendant  is 
unknown,  or  in  any  other  manner  that  may  be  provided  or 
ordered.  The  latter  words,  particularly  the  word  “ ordered,” 
would  seem  to  mean  in  any  manner  that  may  be  directed  in 
the  particular  case.  I think  an  advertisement  in  this  case 
would  be  useless,  and  direct  service  to  be  made  on  the 
premises,  and  that  a copy  of  the  bill  be  sent  by  mail,  pre- 
paid, to  the  address  of  the  defendant’s  brother.  Time  for 
answer  to  be  eight  weeks. 


Harrison  v.  Patterson. 

Substitution  of  one  person  for  another  as  purchaser — Opening  biddings. 

The  court  will  in  a proper  case,  and  upon  conditions,  substitute  a proposed 
purchaser  at  an  increased  price  for  a party  who  has  purchased  property 
at  a sale  under  a decree  of  the  court,  instead  of  opening  the  biddings 
generally  and  directing  a re-sale  ; giving  the  present  purchaser  the  option 
to  take  at  the  increased  price. 

This  was  an  application  by  J.  C.  Hamilton , on  behalf  of 
one  P.  Curtin,  for  an  order  to  substitute  him  as  purchaser  of 
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one  of  the  two  lots  sold  to  one  Wallace  under  the  decree  in 
the  cause.  The  original  purchase  money  of  this  lot  was 
£17,  and  the  increased  price  proposed  to  be  given  £85. 

Osier , contra,  for  the  present  purchaser,  objected  that 
there  was  no  practice  for  such  a motion,  that  it  was  in 
effect  opening  the  biddings  on  the  one  lot,  which  he  con- 
tended could  not  be  done  without  opening  the  biddings  on 
both  the  lots  sold  to  Wallace.  He  also  urged  that  the 
practice  of  opening  biddings  was  a dangerous  one,  and 
should  not  be  extended.  He  cited  McRoberts  v.  Durie, 
ante  p.  211. 

Chadwick  appeared  for  the  infant  defendants,  and  stated 
he  had  no  objection  to  the  motion.  The  plaintiff  also  appeared 
and  did  not  object. 

Spragge,  Y.C. — I think  an  order  proper  to  open  biddings ; 
and  in  a certain  event,  and  upon  certain  terms,  that  Curtin 
may  be  allowed  as  purchaser  without  a re-sale.  I give 
minutes  of  order  to  the  Registrar,  the  sale  of  the  other  lot 
can  make  no  difference  under  the  cases. 

Minutes. — That  upon  the  proposed  purchaser  paying  to  the  present  the 

costs,  charges,  &c.,  and  on  his  paying  within weeks  the  sum  of  £ 

by  way  of  deposit  into  court,  it  is  referred  back  to  the  Master  to  allow  of 
a better  purchaser  of  the  said  lot,  &c.,  or  in  case  the  proposed  purchaser' 

shall  within  the  said  period  of  weeks,  pay  into  court  the  sum  of  £85 

( the  whole  price  now  offered),  and  shall  pay  to  the  present  purchaser  his 
costs  of  this  application,  then  the  present  purchaser  shall  elect  whether  or 
not  he  will  become  purchaser  at  the  price  offered  by  the  proposed  purchaser, 
and  in  case  he  shall  elect  to  become  purchaser  at  such  price,  he  is  to  notify 
such  his  election  to  the  solicitor  of  the  proposed  purchaser,  within  one  week 
after  being  notified  of  such  purchase  money  being  paid  in  by  the  proposed 
purchaser,  and  his  being  paid  the  costs  of  this  application,  and  in  case  the 
proposed  purchaser  shall  not  be  so  notified,  he  is  to  stand  as  the  purchaser 
of  the  said  parcel  at  the  said  sum  of  £85,  and  he  is  thereupon  to  pay  to 
the  present  purchaser  the  costs,  charges,  &c. 


Kelly  v.  Smith. 

Motion  to  commit  for  non-production — Time  for  service  of  notice. 

A notice  of  motion  for  an  order  absolute  under  Order  31  of  6th  February, 
1865,  must  be  served  at  least  four  clear  days  before  its  return,  by 
analogy  to  the  former  practice  by  order  nisi. 

This  was  an  application  under  Order  31  of  the  6th  of 
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February,  1865,  to  commit  for  non-production  in  the  Re- 
gistrar’s office.  Only  two  clear  days’  notice  had  been  given, 
and  S.  H.  Blake , contra,  objected  that  four  clear  days 
should  have  been  given  by  analogy  to  the  old  practice  by 
order  nisi. 

Vankoughnet,  C. — So  held,  and  dismissed  the  application 
with  costs  a ). 


Dunn  v.  Dowling. 

Partition  suit — Confirmation  of  report — Consol.  Stat.  U.  C.  ch.  86. 

The  report  in  a partition  suit  by  bill  under  Consol.  Stat.,  U.  C.,  ch.  86, 
does  not  require  to  be  specially  confirmed  by  the  court,  but  before  it  will 
be  acted  upon  it  will  be  examined  by  the  court  to  see  whether  there  is  in 
it  the  manifest  error  referred  to  in  section  24  of  the  act. 

This  was  a partition  suit  by  bill  under  Consol.  Stat.,  U. 
C.,  ch.  86,  and  an  application  was  now  made  by  the  plaintiff 
for  a vesting  order  of  the  portion  of  the  estate  allotted  to 
him  by  the  report ; the  report  had  been  filed,  and  more  than 
fourteen  days  had  since  elapsed. 

Spragge,  V.  C.,  at  first  doubted  whether  the  report  in 
such  cases  did  not  require  a special  order  of  the  court  to 
confirm  it,  but  upon  looking  into  the  act,  held  that  it  was 
unnecessary,  but  that  the  court  must  examine  the  report  to 
see  whether  there  is  in  it  the  manifest  error  referred  to  in 
section  24  of  the  act. 


(a)  Similar  decisions  were  given  subsequently  in  the  cases  of  Gamble 
v.  Ellis,  and  Connor  v.  Spragge. 
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Dickson  v.  Dickson. 

Motion  to  commit  for  non-production  in  the  Registrar’s  office — Service  of  notice. 

A notice  of  motion  for  an  order  absolute  for  non-production  in  the 
Registrar’s  office,  under  Order  31  of  the  6th  of  February,  1865,  requires 
personal  service  by  analogy  to  the  former  practice  by  order  nisi. 

S.  H.  Blake  moved  for  an  order  absolute  to  commit  in 
default  of  production  in  the  Registrar  s office.  Notice  bad 
been  served  on  the  solicitor  of  the  party,  and  not  personally. 

Murray , contra,  objected  that  the  service  was  not 
sufficient,  but  should  have  been  personal  under  section  9 of 
Order  46,  of  June,  1853. 

Vankoughnet,  C.' — The  notice  “ in  lieu”  of  the  order 
nisi  must  be  served  in  the  same  way  as  the  order  nisi  was 
formerly  required  to  be  served,  and  when  that  was  personal, 
the  service  of  the  notice  in  lieu  thereof  must  be  personal. 

Order  refused. 


Heward  v.  Magahay. 

Husband  and  wife — Service  of  Notice — Hoiv  effected. 

Where  a husband  and  his  wife  are  defendants,  service  of  a notice  of  motion 
upon  the  wife  will  not  be  a good  service  on  the  husband,  unless  made  at 
the  dwelling  house  of  the  husband. 

This  was  an  application  on  notice  for  an  order  pro 
confesso  against  a defendant  whose  wife  was  a co-defendant. 
It  appeared  that  the  notice  of  motion  had  been  served  on 
the  wife,  but  not  at  the  dwelling-house  of  the  husband. 

Spragge,  V.  C. — The  service  is  not  sufficient,  the  rule 
requires  that  service  of  papers  be  personal  or  at  the  dwelling 
house  of  a party. 


Order  refused. 
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Proudfoot  v.  Thompson. 

Dismissal  for  want  of  prosecution. 

The  plaintiff  had  served  an  order  to  produce  upon  the  defendant,  who  had 
thereupon  filed  an  affidavit  on  production,  a copy  of  which  had  been 
demanded  by  the  plaintiff,  but  had  not  been  served.  Under  these  cir- 
cumstances, a motion  by  the  defendant  to  dismiss  for  want  of  prosecution 
was  refused  with  costs. 

This  was  an  application  to  dismiss  the  plaintiff’s  bill  for 
want  of  prosecution. 

S.  H.  'Blake , contra,  for  the  plaintiff,  shewed  that  the 
defendant  had  filed  an  affidavit  on  production  in  pursuance 
of  an  order  to  produce  served  on  him  by  the  plaintiff, 
that  the  plaintiff  had  demanded  a copy  of  the  affidavit,  but 
that  the  demand  had  not  been  complied  with,  and  he  con- 
tended that  the  motion  was  therefore  irregular;  and, 

Vankoughnet,  C.,  under  the  circumstances,  refused  the 
application  with  costs. 


Bricker  v.  Ansell. 

Solicitor  and  Client . 

Although  a solicitor  may,  for  sufficient  cause,  give  notice  to  his  client,  that 
he  will  no  longer  act  as  such  solicitor,  and  thus  terminate  the  connection 
between  them,  the  court  will  not  make  an  order  for  that  purpose  upon 
the  ex  parte  application  of  the  solicitor. 

This  was  an  ex  parte  application  by  Hodgins,  solicitor  of 
the  plaintiff  for  an  order  discharging  him  from  further  acting 
in  that  capacity.  The  following  authorities  were  cited : 
Aychbourn,  Ch.  Pr.,  8th  ed.,  684  ; Pulling’s  Law  of  Attor- 
neys, 2nd  ed.  133,  etseq .,  Wright  v.  King,  9 Beav.  162. 

Spragge,  Y.  C. — This  is  an  application  by  a solictor  to 
be  discharged  from  being  solicitor  for  the  plaintiff,  and  is 
48 
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made  ex  parte.  It  is  based  upon  the  ground  that  the  firm  in 
which  he  was,  but  has  ceased  to  be,  a partner,  were  solicitors 
to  the  plaintiffs.  I do  not  find  this  to  be  the  case.  The  bill 
filed  is  indorsed  as  filed  by  the  solicitor  who  makes  this 
application.  The  name  of  the  firm  indorsed  appears  at  the 
foot  of  the  paper,  which  indicates  only,  I apprehend,  that 
the  solicitor  who  filed  the  bill  was  a member  of  that  firm  ; 
but  still  he  was  the  plaintiff’s  solicitor,  and  upon  ceasing 
to  be  a partner,  continued  to  be  such  solicitor. 

The  application  then  is  by  the  solicitor  for  the  plaintiff, 
for  an  order  of  the  court  to  discharge  him  ; it  is  not  for  an 
order  to  change  the  solicitor.  No  precedent  for  such  an 
order  as  is  asked  for  is  pointed  out.  I find  in  text  books  on 
the  subject,  that  a solicitor  may,  for  sufficient  reason,  give 
notice  that  he  will  no  longer  act ; and  I do  not  mean  to  say 
that  he  may  not  at  his  discretion  terminate  the  connection 
between  himself  and  his  client;  but  I cannot  make  an  order 
terminating  the  connection,  and  that  upon  an  ex  parte 
application  without  some  authority  being  shewn  for  it. 

Order  refused. 


Nolan  v.  Nolan. 

Motion  for  interim  alimony — Evidence  thereon. 

On  an  application  for  interim  alimony  and  costs,  proof  of  the  marriage  is 
all  that  is  required  ; it  is  not  necessary  to  prove  any  of  the  other 
allegations  in  the  bill. 

Prcudfoot  moved,  on  notice,  for  the  usual  order  for  interim 
alimony,  and  costs,  de  die  in  diem.  The  marriage  was  duly 
proved,  which  it  was  contended  was  all  that  was  neces- 
sary on  an  application  of  this  nature.  The  following 
authorities  were  cited  in  support — Smyth  v.  Smyth,  2 Add. 
254  ; Cox  v.  Cox,  3 Add.  276;  Brown  v.  Brown,  2 Haggard, 
Eccl.  Rep.  5 ; Miles  v.  Chilton,  1 Robertson,  684 ; Soules 
v.  Soules,  3 Grant,  113;  Roger’s  Eccl.  Law,  38;  Coote, 
Eccl.  Prac.  338.  No  proof  was  tendered  in  respect  of  any 
of  the  other  allegations  in  the  bill. 


CHAMBERS  REPORTS. 


369 


Spragge,  Y.  C. — According  to  the  English  practice  the 
wife  seems  entitled  to  an  order  for  interim  alimony  upon 
proof  of  the  fact  of  marriage,  without  more.  In  this  court 
the  plaintiff  has  generally  produced  an  affidavit  verifying 
substantially  the  bill,  but  I do  not  know  that  it  has  been 
required.  The  usual  order  may  go. 

Order  granted. 


Furness  v.  Metropolitan  Water  Co. 

Where  a company  is  virtually  defunct  before  bill  filed,  the  proper  course  to 
effect  service  is  to  apply  to  the  court  for  an  order  therefor,  otherwise  an. 
order  pro  c^nfesso  cannot  be  obtained. 

This  was  an  application  by  H.  Murray  for  a direction  to 
the  Registrar  to  draw  up  the  usual  foreclosure  decree  on 
praecipe.  It  appeared  that  before  bill  filed  the  society  was 
virtually  defunct,  and  that  the  bill  had  been  served  on  the 
President  and  Secretary  without  an  order  therefor  having 
been  obtained,  and  that  the  time  limited  for  answering  had 
elapsed. 

Spragge,  Y.  C. — I have  looked  into  the  papers.  For  all 
that  appears  the  company  may  be  virtually  defunct,  and  Mr. 
Murray  admits  that  it  is  so.  I think  the  proper  course  will 
be  for  the  plaintiff  to  take  an  order  for  service,  say  on  the 
President,  Yice-President  and  Secretary. 

Ordered  accordingly. 


Cummins  v.  Harrison. 

Making  person  interested  in  equity  of  redemption  a party  in  the  Master's  office . 

An  order  to  make  a person  interested  in  the  equity  of  redemption  of 
mortgaged  property  is  obtainable  by  the  plaintiff  ex  parte. 

This  was  an  ex  yarte  application  to  make  a person 
interested  in  the  equity  of  redemption  of  the  property  in 
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question,  (the  suit  being  for  foreclosure,)  a party  in  the 
Master’s  office  ; an  affidavit  of  the  plaintiff  was  read  support- 
ing the  application,  and 

Spragge,  Y.  C.,  granted  the  application. 

Note. — See,  however,  the  cases  of  Penner  v.  Canniff ; Simpson  v. 
Duggan;  and  Grant  v.  Patterson,  ante  page  351. 


Bell  v.  Miller. 

Order  to  commit  for  non-execution  of  conveyance. 

Where  an  order  to  commit  is  sought  for  the  non-execution  of  a conveyance 
which  has  been  directed  to  be  kept  at  a solicitor’s  office  for  execution,  it 
must  be  shewn  that  the  conveyance  was  accessible  for  execution  in  such 
office. 

This  was  an  ex  parte  application  under  the  former 
practice  to  commit  two  defendants  for  the  non-execution 
of  a conveyance  pursuant  to  decree  and  order  nisi.  The 
order  directed  that  the  conveyance  should  be  placed  in 
the  office  of  the  plaintiff ’s  solicitor  during  a specified 
time,  for  execution.  The  papers  were  regular,  except 
that  it  was  not  shewn  that  the  solicitor’s  office  was  open 
and  the  conveyance  accessible  during  the  specified  time. 

Spragge,  V.  C. — It  should  appear  that  the  conveyance 
was  accessible,  in  the  office  of  the  solicitor,  for  execution,  at 
least  during  the  time  the  order  directs  it  to  be  placed  there 
for  execution,  but  a further  affidavit  may  be  produced. 

[The  affidavit  was  afterwards  produced  and  the  order 
then  granted.] 
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Weir  v.  Taylor. 

Costs  of  proceedings  at  law  and  in  equity. 

Where  a mortgagee  proceeds  both  at  law  and  in  equity,  he  cannot,  in  the 
absence  of  special  circumstances  to  justify  the  proceedings,  elect  to  take 
the  Chancery  costs  instead  of  those  at  common  law,  if  the  defendant 
objects  thereto. 

This  was  an  application  on  the  part  of  the  defendant, 
made  by  consent  of  the  solicitors  for  both  parties,  in  order 
to  have  decided  the  question  whether  the  plaintiff,  a mort- 
gagee, was  entitled  to  costs  of  suing  at  law,  and  of  proceed- 
ings in  this  court  at  the  same  time. 

Rae , in  support  of  the  application,  referred  to  the  general 
orders  of  6th  February,  1858,  and  to  Dallas  v.  Gow,  ante 
page  65. 

Blake , S.  H.,  contra. 

Mowat,  Y.C. — The  plaintiff  is  a mortgagee,  the  defendant 
being  the  mortgagor.  The  plaintiff  brought  two  suits  on 
his  mortgage  simultaneously ; an  action  of  covenant,  and  a 
suit  to  foreclose.  The  defendant  immediately  paid  the 
debt  and  interest,  and  the  common  law  costs,  but  objected 
to  pay  the  costs  of  this  suit ; and  the  present  application  is 
made,  by  mutual  arrangement,  to  test  the  plaintiff ’s  right 
to  these  costs. 

Mr.  S.  H.  Blake,  for  the  plaintiff,  admitted  on  the  argu- 
ment, that  he  could  not  maintain  the  right  of  the  plaintiff 
to  the  costs  of  both  suits,  but  contended  that  by  the 
practice  the  plaintiff  was  entitled  to  elect  whether  to  take 
the  costs  of  the  action  at  law  or  of  the  suit  in  this  court. 
The  language  of  the  General  Order  (6th  February,  1858,) 
is  free  from  the  slightest  ambiguity,  and  is  against  any  such 
right.  Plaintiffs  have  in  several  cases  been  allowed  to  elect 
where  no  objection  was  made  on  the  part  of  the  defendants, 
probably  under  the  idea,  in  the  most  of  these  cases,  that  the 
eosts  of  one  suit  were  about  equal  to  those  in  the  other,  and 
that  the  abandonment  of  the  suit  at  law,  and  the  costs  of  it, 
was  as  advantageous  to  the  defendant  as  exemption  from 
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the  Chancery  costs  would  be  ; hut  I am  informed  by  my 
brother  Spragge  that  there  has  never  been  a decision,  after 
argument,  in  favor  of  the  right  to  elect,  and  no  such  course 
of  practice  as  would  warrant  such  a decision  now,  where  the 
claim  is  opposed  by  the  defendant,  and  the  very  point  is 
presented  for  adjudication.  My  judgment  is,  therefore,  for 
the  defendant. 

As  to  the  costs  of  the  present  application,  considering 
that  the  real  and  only  question  between  the  parties  was  as 
to  the  plaintiff*  ’s  right  to  the  costs  of  both  suits,  and  that 
on  that  point  the  plaintiff  was  clearly  in  the  wrong,  I think 
that  he  should  pay  the  costs  of  this  application,  but  not  of 
affidavits  which  were  unnecessary. 


In  re  Williams. 

Trustee  act—  29  Vic.  c.  28. 

The  court  cannot,  on  a petition  under  the  31st  section  of  the  act  to  amend 
the  law  of  property  and  trusts  (29  Vic.  cap.  28),  make  a declaration  as 
to  the  construction  of  a will. 

Stayner  for  petitioner. 

Mowat,  Y.C. — This  is  a petition  under  the  31st  section 
of  the  late  act  to  amend  the  law  of  property  and  trusts  in 
Upper  Canada,  29  Yic.  cap.  28.  The  petitioners  are  the 
executors  of  the  will  of  the  late  Charlotte  Williams  ; and 
the  object  of  it  is  to  obtain  the  opinion  of  the  court,  in  the 
summary  manner  provided  by  the  act,  as  to  the  extent  of 
the  discretionary  power  given  to  the  executors  under  a 
bequest  in  the  will  of  th'e  testatrix  of  a certain  fund  “ to  be 
disposed  of  for  charitable  purposes,  say  for  the  maintenance 
of  the  gospel  in  Tecumseth,  in  connection  with  the  Church 
of  England,  by  an  assistant  minister  if  needful,  and  for 
other  charitable  purposes ; and  I hereby  allow  my  said 
executors  a discretionary  power  to  carry  out  my  wishes  in 
the  further  disposal  thereof.” 

The  enactment  in  question  corresponds  with  the  30th 
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section  of  the  English  statute,  commonly  referred  to  as  Lord 
St.  Leonard’s  Act  (22  and  23  Victoria,  chapter  35),  and 
that  section  is  held  in  the  later  decisions,  not  to  contemplate 
questions  on  the  construction  of  a will.  Thus,  In  re 
Lorenz’s  settlement  (1  Drew.  & Sm.  401),  the  settlement 
contained  a provision  for  lending  certain  money  to  the 
husband,  and  the  question  on  which  the  trustee  desired  the 
opinion  of  the  court  was  whether  this  provision  was  compul- 
sory or  discretionary.  The  Vice  Chancellor  held  that  the 
case  was  not  within  the  act.  He  observed  : “ My  under- 
standing of  that  section  of  the  act  is,  that  it  wTas  intended 
by  the  legislature  that  the  court  should  have  the  power  to 
advise  a trustee  or  executor  as  to  the  management  and 
administration  of  the  trust  property  in  the  manner  which 
will  be  most  for  the  advantage  of  the  parties  beneficially 
interested,  but  not  to  decide  any  question  affecting  the 
rights  of  those  parties  inter  se.  * * It  is  true,  that,  in 

some  cases,  the  court  has  (unadvisedly,  as  I think),  upon  a 
petition  under  this  section  given  its  opinion  on  questions 
affecting  the  rights  of  parties.  But  I believe  that  the 
judges  generally  now  consider  that  it  ought  not  to  be  done.” 

So,  In  re  Hooper,  (29  Beav.  656),  where  a petition  was 
presented,  under  the  same  section,  for  the  opinion  of  the 
court  on  the  construction  of  a will.  “ The  Master  of  the 
Rolls  stopped  the  case,  observing  that  the  object  of  this 
clause  was  to  assist  trustees  in  the  execution  of  the  trusts, 
as  to  little  matters  of  discretion  ; and  that  this  was  not  a 
case  of  that  description.” 

I am  bound  by  these  authorities  to  hold  that  I cannot 
express  any  opinion  on  the  question  suggested  by  this  petition. 
It  is  unnecessary,  therefore,  to  consider  who  should  be  served 
with  the  petition. 

The  testatrix  was  a feme  covert  at  the  time  of  making  her 
will,  but  the  bequest  in  question  was  one  of  money,  which 
appears  to  have  been  given  to  her  separate  use ; and  besides 
the  will  was  made  with  the  consent  of  her  husband,  and 
indeed  was  written  by  him,  and  he  as  one  of  the  executors 
has  taken  probate  of  it.  There  seems  no  doubt  therefore  as 
to  the  validity  of  the  bequest. 
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Kemp  y.  Jones. 

Order  to  amend  after  answer — Irregularity. 

A bill  was  filed  against  three  defendants,  A.  B.  and  C.,  one  of  whom  (C.) 
was  out  of  the  province  at  the  time.  An-  order  was  obtained  for  leave 
to  serve  C.  by  substitutional  service  on  A.  and  B.,  for  the  purpose  of  a 
motion  for  injunction.  A.  and  B.  answered  the  bill,  but  C.  did  not ; the 
bill  was  then  amended,  and  notice  of  motion  for  injunction  served  on  A. 
and  B.  for  themselves,  and  together  with  the  bill  on  them  for  C.  under  the 
order  for  service.  After  the  motion  was  disposed  of,  the  plaintiff  took  out 
an  order  dismissing  the  bill  against  A.  and  B.,  and  on  the  same  day  an 
order  to  amend,  under  which  a re-engrossment  of  the  bill  was  filed,  and 
served  personally  on  C.  This  order  to  amend  was  styled  in  the  original 
suit,  and  worded  to  amend  the  “ office  copies  ” of  the  “defendants.” 
Held,  that  it  was  a second  order  to  amend  after  answer,  within  the  meaning 
of  Order  9,  of  June,  1853,  sec.  12,  and  it  was  on  the  application  of  C. 
discharged  with  costs  as  irregular. 

This  was  a motion  by  S.  H.  Blake  on  behalf  of  the 
defendant  to  rescind  an  order  to  amend,  and  to  strike  out 
the  amendments  made  thereunder.  The  facts  are  as  follows  : 
The  original  bill  had  been  filed  against  J.  A.  Jones,  Clarkson 
Jones,  and  E.  Coursol  Jones.  The  defendant  E.  C.  Jones 
was  not  served  personally,  but  by  substitutional  service  on 
the  other  two  defendants  as  his  agents,  for  the  purpose  of  a 
motion  for  injunction,  an  order  having  been  obtained  there- 
for. J.  A.  Jones  and  Clarkson  Jones  answered  the  bill,  but 
E.  C.  Jones  did  not ; the  bill  was  then  amended  and  the 
motion  for  injunction  disposed  of.  An  order  dismissing  the 
bill  against  the  defendants  J.  A.  Jones  and  Clarkson  Jones 
was  taken  out  on  praecipe,  and  on  the  same  day  an  order  to 
re-amend  was  taken  out,  the  style  of  cause  therein  containing 
the  names  of  the  three  defendants,  and  the  body  of  the  order 
being  to  amend  the  “ office  copies.”  It  was  contended  that 
the  order  to  amend  last  mentioned  was  a second  order  to 
amend  after  answer  within  the  meaning  of  section  12,  of 
Order  9,  of  June,  1853,  and  was  therefore  irregular.  The 
following  authorities  were  cited — Taylor’s  Orders,  p.  62, 
and  cases  cited ; Davis  v.  Pront,  5 Beav.  375;  Attorney- 
General  v.  Nethercoat,  2 M.  & Cr.  604;  Smith’s  Ch.  Pr., 
7th  ed.  519-20;  White  on  Bevivor  and  Supplement,  p.  4; 
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Horsley  v.  Fawcett,  10  Beav.  191 ; Bennett  v.  Honey  wood, 
1 W.  R.  490. 

Snelling , contra,  contended  that  the  original  bill  had 
been  served  on  E.  C.  Jones  by  substitution,  merely  for  the 
purpose  of  a motion  for  injunction ; that  he  could  not  be 
considered  as  served  for  the  general  purposes  of  the  suit ; 
that  he  was  not  a party  to  the  suit  at  all  except  for  the  one 
particular  purpose,  and  that  therefore  the  amended  bill  must 
be  taken  to  be  an  original,  so  far  as  he  was  concerned  ; that 
for  the  purposes  of  the  motion  the  order  to  dismiss  must  be 
taken  to  be  prior  to  the  order  to  amend,  especially  as  the  bill 
was  not  amended  under  it  till  some  days  afterwards,  and 
that  the  order  was  not  irregular  as  against  the  defendant  E. 
C.  Jones,  who  was  the  party  moving,  he  never  having  answered 
at  all.  He  cited  Order  9,  June,  1853,  sec.  9 ; Snelling  and 
Jones’  Orders,  39. 

S.  H . Blake , in  reply,  contended  that  the  words  of  the 
order  to  amend  being  “ office  copies  ” in  the  plural,  and  the 
style  of  the  cause  therein  shewed  that  it  was  taken  out 
before  the  order  to  dismiss,  it  was  therefore  irregular  against 
J.  A.  Jones  and  Clarkson  Jones,  and  if  so,  then  against  all 
the  defendants.  He  also  contended  that  the  service  of  the 
original  bill  was  sufficient  to  constitute  E.  C.  Jones  a party 
to  the  suit.  He  referred  to  Watson  v.  Ham,  ante  295. 

Spragge,  Y.  C.— Mr.  Snelling’s  contention  is  that  upon 
the  filing  of  the  amended  bill,  which  was  by  re-engrossment, 
it  was  a new  bill  as  against  E.  C.  Jones.  The  order  to 
amend,  and  the  order  to  dismiss  as  against  the  other 
defendants  bear  the  same  date.  I cannot  agree  that  it 
was  a new  bill ; an  original  and  an  amended  bill  are  one 
bill,  and  a strong  example  of  this  is  that  by  the  English 
practice,  where  after  answer  to  an  original  bill  amendments 
are  made,  and  there  is  no  answer  to  the  amended  bill, 
the  whole  bill  is  taken  pro  confesso  notwithstanding  the 
answer  to  the  original  bill.  It  is  conceded  that  when  a 
bill  is  amended  after  answer  by  one  defendant,  the  plain- 
tiff cannot  amend,  of  course,  upon  the  coming  in  of  an 
answer  by  another  defendant ; that  is  the  case  here,  unless 
49 
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I can  regard  E.  C.  Jones  as  not  a party  to  the  original  bill. 
He  was  named  as  a party,  and  under  an  order  obtained  for 
that  purpose,  the  two  other  defendants  were,  as  his  agents, 
served  with  an  office  copy  of  the  bill  for  the  purpose  of  an 
application  for  an  injunction.  It  is  true  that  he  was  not 
personally  served,  and  that  the  substitutional  service  author- 
ized by  the  order  was  for  a particular  purpose ; but  he  was 
served  by  service  upon  his  agents,  and  though  for  one  pur- 
pose only,  it  cannot  be  successfully  contended  that  he  was 
still  not  a party  to  the  bill.  The  case  then  is,  that  he  was  a 
party  to  a bill  which  other  defendants  answered  ; the 
plaintiff  then  amended,  and  he,  (E.  C.  Jones)  answered,  and 
the  plaintiff  took  out  another  order,  as  of  course,  to  amend, 
or  as  his  own  order  correctly  expresses  it,  to  re-amend.  This 
according  to  the  practice  he  was  not  entitled  to  do,  and  I 
must  set  aside  the  order.  I must  give  the  defendant  his 
costs,  as  the  plaintiff  has  chosen  to  contest  the  point.  I fix 
them  at  twenty  shillings,  if  paid  promptly  before  order 
drawn  up. 


Re  Eccles. 

Surrogate  Court — Removal  from. 

Where  a will  related  to  both  real  and  personal  estate,  and  the  personal 
property  was  worth  at  least  £2000,  and  it  was  sworn  that  the  ques- 
tions to  be  tried  and  determined  were  of  such  importance  and  difficulty 
that  they  could  be  more  effectually  tried  and  disposed  of  in  this  court 
than  in  the  Surrogate  Court,  which  statement  was  uncontradicted,  the 
court  ordered  the  removal  of  the  matter  into  this  court. 

This  was  an  application  to  remove  the  matter  of  the  will 
of  the  late  Cuthbert  Eccles,  from  a Surrogate  Court  into 
this  Court  on  the  grounds  stated  in  the  head  note  and 
judgment. 

Doyle , for  the  application. 

Strong , Q.  0.,  contra. 

Mowat,  V.C. — The  will  relates  to  both  real  and  personal 
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estate,  and  the  undisputed  allegation  of  the  applicant  is 
that  the  deceased  was  possessed  of  a large  amount  of  pro- 
perty real  and  personal,  and  that  the  personal  property  is 
worth  at  least  <£2000. 

The  controversy  is  as  to  the  validity  of  this  will,  and  the 
sworn  allegation  is  that  “ the  questions  to  be  tried  and 
determined  * * are  of  such  importance  and  difficulty 

that  the  deponent  believes  the  same  can  be  more  effectually 
tried  and  disposed  of  in  this  court  than  in  the  Surrogate 
Court.”  There  is  no  counter  affidavit. 

I think  thse  statements  being  uncontradicted  are  sufficient 
primd  facie  evidence  that  the  case  is  of  such  a nature  and 
of  such  importance  as  to  make  its  removal  proper.  I there- 
fore grant  the  motion. 


McFarlane  v.  Dickson. 

Time  for  Appealing — Re-hearing. 

Where  a decree  is  re-heard,  and  the  order  made  on  the  re-hearing  is  a 
simple  affirmance  of  the  decree,  the  time  for  appealing,  as  of  course, 
dates  from  the  original  decree. 

The  bond  given  as  a security  on  appeal,  and  the  affidavits  of  execution  and 
justification  were  all  entitled  in  the  name  of  the  original  plaintiffs,  one  of 
whom  had  died,  and  both  were  named  as  obligees  in  the  bond.  Held, 
irregular. 

In  this  case  a decree  for  specific  performance  had  been 
pronounced,  which  the  defendants  re-heard,  when  the  court 
made  an  order  affirming  the  original  decree. 

From  this  order  the  defendants  appealed  to  the  Court  of 
Error  and  Appeal,  and  served  notice  on  the  plaintiff,  who 
thereupon  moved  to  set  aside  the  bond  and  proceedings 
filed  and  taken  with  a view  to  the  appeal,  on  the  grounds 
stated  in  the  head-note  and  judgment. 

Blain , for  the  application. 

Crickmore , contra. 


378 


CHAMBERS  REPORTS. 


Mowat,  V.  C. — In  this  case  a decree  for  the  plaintiff 
was  pronounced  on  or  about  the  4th  of  March,  1865,  and 
the  decree  bears  date  the  21st  of  March.  The  cause  was 
afterwards  reheard  and  the  decree  affirmed.  The  judgment 
on  the  rehearing  was  pronounced  on  the  16th  of  September, 
1865.  On  the  20th  of  March,  1866,  the  defendants  served 
a petition  of  appeal  from  both  decrees,  and  a notice  that 
the  hearing  would  be  brought  on  upon  the  28th  of  June 
next.  The  defendants  have  filed  a bond  under  the  act, 
(Consol.  Stat.  U.  C.,  ch.  13,  secs.  15  and  16)  to  secure  the 
plaintiff’s  costs  of  appeal,  and  the  debt,  interest  and  costs, 
which  the  decree  of  March,  1865,  ordered  them  to  pay. 

To  this  bond  and  the  affidavits  accompanying  it,  the 
plaintiff  takes  several  objections,  and  he  has  gone  into 
evidence  as  to  the  sufficiency  of  the  sureties. 

The  bond  and  affidavits  are  entitled  with  the  names  of 
both  the  original  plaintiffs,  though  one  of  them  had  died  ; 
and  both  are  named  in  the  bond  as  obligees.  I think  this 
is  irregular. 

I think  also  that  the  defendants  are  too  late  to  appeal  as 
of  course.  The  statute  (sec.  55)  requires  an  appeal  to  be 
brought  to  a hearing  within  one  year  from  the  pronouncing 
of  the  decree.  The  learned  counsel  for  the  defendants  ad- 
mitted that  it  was  too  late  to  appeal  from  the  original  decree 
alone,  but  argued  that  the  appeal,  as  respects  the  order  on 
rehearing  was  in  time,  and  that  this  carried  with  it  in  effect 
the  right  to  appeal  from  the  original  decree.  No  authority 
was  cited  in  support  of  this  view,  and  in  the  absence  of  such 
authority,  I incline  to  think  that  the  court,  on  the  rehearing, 
having  simply  affirmed  the  original  decree,  the  time  for 
appealing  as  of  course  from  that  decree,  must  be  reckoned  as 
if  there  had  been  no  rehearing.  (Vide  Beavan  v.  Morning- 
ton,  6 Jur.  N.  S.  1123.) 

Considerable  expense  appears  to  have  been  incurred  in 
taking  evidence  as  to  the  solvency  or  insolvency  of  the 
sureties,  and  as  I do  not  decide  on  this  evidence,  and  as 
the  defendants  will,  I presume,  move  for  leave  to  appeal,  I 
shali  not  at  present  make  any  disposition  of  the  costs  of  the 
application* 
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Order — grant  the  motion — reserve  the  costs,  with  liberty 
to  either  party  to  apply  in  respect  thereof  as  he  may  be 
advised. 


Mason  y.  Jeffrey. 

Security  for  costs. 

Where  a bill  waa  filed  by  an  assignee  in  insolvency  against  B.  for  the 
indemnification  of  the  estate  in  respect  of  a claim  by  C.,  which  it  was 
alleged  that  B.  should  pay,  and  it  appeared  that  the  plaintiff  was  himself 
an  insolvent  person  ; that  there  were  no  assets  whatever  of  the  estate  he 
represented  ; and  that  the  suit  was  brought  at  his  instigation,  risk  and 
expense  and  for  his  benefit,  Held,  that  the  plaintiff  must  give  security 
for  costs. 

Cameron , Hector , for  the  application. 

Crickmore , J.,  contra. 

Mowat,  Y.  C. — This  is  a motion  by  Jay  Ketchum,  one 
of  the  defendants,  for  security  for  costs. 

The  plaintiff  is  the  assignee  in  insolvency  of  one  Smith. 
The  defendant,  John  D.  Armour,  has  filed  a claim  against 
the  estate  of  the  insolvent,  for  a debt  against  which  the 
plaintiff  alleges  that  the  insolvent  was  entitled  to  indemnity 
out  of  the  estate  of  Elijah  Ketchum  deceased,  and  that 
he,  as  assignee,  has  the  same  equity.  The  bill  accordingly 
prays  that  the  debt  may  . be  paid,  and  that  for  this  purpose 
the  estate  of  Elijah  Ketchum  may  be  administered,  so  far 
as  may  be  necessary. 

The  defendant  supports  his  application  for  security  by  an 
affidavit  alleging  that  the  plaintiff  is  utterly  insolvent,  that 
there  are  no  assets  whatever  of  Smith,  and  that  his  estate 
cannot  therefore  be  prejudiced  by  the  means  suggested  by 
the  bill ; that  Armour  is  the  beneficial  plaintiff ; that  he  has 
instructed  the  suit  to  be  brought,  and  that  it  is  carried  on  at 
his  expense  and  risk,  and  for  his  benefit.  The  plaintiff  files 
no  affidavit  in  answer  to  these  statements. 

The  cases  at  law,  cited  in  Lush’s  Practice,  p.  932,  3rd  ed., 
are  in  favor  of  such  an  application,  and  Lord  St.  Leonards 


880 


CHAMBERS  REPORTS. 


(then  Sir  Edward  Sugden)  held,  in  Burke  v.  Lidwell, 
1 Jones  & La.  703,  that  Courts  of  Equity  had  jurisdic- 
tion to  give  defendants  the  same  remedy,  and  that  is  the 
only  case  in  which  the  point  seems  to  have  been  before  an 
Equity  Court.  His  lordship  observed  : “ It  has  been  stated 
that  there  is  no  precedent  for  this  application.  If  there  be 
not,  I am  prepared  to  make  one.  I should  consider  this 
court  nearly  powerless,  if  it  could  not  stop  such  a proceeding 
as  that  which  is  now  brought  under  my  consideration.  The 
court  has  jurisdiction  over  its  suitors  to  compel  them  to  do 
that  which  is  just.  It  would  be  singular  if  it  had  not  the 
same  power  which  in  this  respect  is  possessed  by  a court  of 
law.  The  cases  at  law  are  much  stronger  than  the  present. 
In  them  the  plaintiff  had  a right  to  sue  in  his  own  individual 
character  ; but  having  that  right,  he  was  selected  to  try  the 
question  in  dispute  for  the  benefit  of  some  rich  man.  The 
court  would  not  permit  that.  Though  the  party  had  a right 
to  sue,  they  would  not  suffer  the  rich  man  to  try  the  question 
except  at  the  peril  of  costs.  * * * Then  comes  the 

question,  have  I power  to  act  in  accordance  with  my 
opinion  ? This  person  has  no  property  whatsoever,  he  is 
not  suing  for  anything  belonging  to  himself,  and  in  fact  is 
a mere  tool  in  the  hands  of  Mr.  Waters  and  his  solicitors. 
It  would  be  a reflection  upon  the  administration  of  justice  if 
I had  not  such  a power.  I am  clearly  of  opinion  that  I have 
that  power,  and  I am  prepared  to  exercise  it,  and  to  make  a 
precedent  if  none  exist.” 

I shall  therefore  grant  the  order  in  the  present  case. 


Duggan  v.  McKay. 

Petition  of  Revivor. 

It  is  not  necessary  to  file  a petition  for  leave  to  present  a petition  in  the 
nature  of  a bill  of  review ; one  petition  under  the  General  Orders  answer- 
ing the  double  purpose  of  the  bill  of  review  and  of  the  motion  for  leave 
to  file  it  under  the  former  practice. 

This  was  a motion  by  petition  for  leave  to  present  a 
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petition  in  the  nature  of  supplemental  bill  in  the  nature  of 
a bill  of  review. 

Dafoe , in  support  of  the  application. 

Bain , Howard , and  Burns,  for  the  several  parties,  contra. 

Mowat,  Y.  C. — The  petition  presented,  and  the  petition 
to  be  presented  are  in  nearly  the  same  terms,  except  the 
prayer,  and  the  evidence  offered  in  support  of  the  one  is 
the  same  evidence  which  is  to  be  given  in  support  of  the 
other.  I think  two  petitions  are  not  only  unnecessary  in 
fact,  but  were  not  contemplated,  and  are  not  required  by 
the  Order,  [IX.  sec.  18,  of  June,  1853].  The  petition  which 
that  Order  substitutes  for  a bill,  must  be  accompanied  “by 
such  proof  as  would  have  been  requisite  upon  a motion  to 
file  a bill  of  review,”  and  this  serves  the  double  purpose  of 
the  bill  and  of  the  motion  for  leave  to  file  it,  both  which 
were  necessary  under  the  old  practice. 

The  practice  on  the  point  does  not  appear  to  have  been 
uniform  since  the  passing  of  the  General  Order,  and  there 
has  been  no  reported  decision  upon  it,  either  way.  I think, 
it  necessary,  therefore,  to  act  on  my  own  view  of  the  proper 
construction  of  the  Order. 

The  petition  must  be^amended  so  as  to  embody  a prayer 
for  the  relief  desired  by  the  petition  of  review.  The  order 
may  then  be  made  at  once,  as  there  is  no  controversy  as  to 
the  facts,  and  no  room  for  doubt  as  to  the  law. 


Malloch  v.  Plunkett. 

Notice  of  reading  Master's  certificate — Order  to  commit . 

It  is  not  necessary  to  state  in  a notice  of  motion  that  a certificate  of  an 
officer  of  the  court  will  be  read  in  support  of  the  application.  Such 
certificate  can  be  read  though  no  such  notice  be  given. 

Where  an  order  is  complied  with  after  service  of  notice  of  motion  to 
commit  for  disobedience  of  it,  and  before  the  motion  comes  on  ; an  order 
to  commit  will  not  be  granted,  but  the  party  will  be  required  to  pay  to 
the  applicant  the  costs  of  the  motion  within  twenty-four  hours  after  their 
amount  has  been  settled. 

This  was  an  application  to  commit  the  defendants  for  not 
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bringing  in  accounts  into  the  Master’s  office  pursuant  to  war- 
rant. A certificate  of  the  Master,  shewing  that  the  warrant 
had  not  been  complied,  was  about  to  be  read  by  the  appli- 
cant, when  it  was  objected  that  no  certificate  could  be  read, 
as  the  plaintiff  had  not  intimated  his  intention  of  doing  so  in 
the  notice  of  motion.  It  appeared  that  since  the  date  of  the 
certificate  the  accounts  had  been  brought  in. 

Spragge,  V.  C.—I  think  it  is  not  necessary  to  specify  in 
the  notice  of  motion  that  the  party  applying  will  use  the 
certificate  of  the  officer  of  the  court.  It  is  a matter  of 
course,  that  such  certificate  must  be  used,  and  the  party 
notified  must  be  taken  to  know  this,  and  therefore  need  not 
be  informed  of  it.  The  accounts  being  now  brought  in,  the 
order  to  commit  will  not  go,  but  the  defendants  are  to  pay 
the  costs  of  the  application,  which  will  be  settled  by  the 
Registrar,  within  twenty-four  hours  after  they  have  been 
settled,  (a) 


City  Bank  v.  Maulson. 

Practice — Trustee — Costs. 

In  a suit  against  trustees  under  a voluntary  assignment,  a decree  having 
been  made  by  consent  for  taking  the  accounts,  which  reserved  further 
directions  and  costs,  an  application  by  the  trustees  afterwards,  and 
before  the  Accountant  was  ready  to  report,  for  the  payment  out  of  court 
of  money  to  pay  certain  expenses  they  had  incurred  in  the  suit,  was 
refused  with  costs. 

Bain , in  support  of  the  motion. 

Stephens , contra. 

Mowat,  Y.  C. — This  is  a suit  against  the  assignees  of 
the  defendants  Boomer  and  McPherson,  for  winding  up  the 
affairs  of  the  estate.  On  the  25th  of  April,  1865,  a decree 
was  made  by  consent  for  a receiver,  an  account,  and  the 
administration  of  the  estate  ; but  reserving  further  directions 


(a)  See  also  Hodgson  v.  Bank  of  Upper  Canada,  8 U.  C.  L.  J.  328. 
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and  costs  until  after  report.  The  report  has  not  yet  been 
made,  and  meanwhile  the  assignees  move  for  payment  of 
$210,  namely,  $100  for  costs  of  getting  a statement  of 
their  accounts  made  out  for  the  purposes  of  this  suit,  and. 
$100  due  their  solicitor  for  the  costs  of  this  suit,  and  of 
certain  other  suits  brought  by  them  before  the  appointment 
of  a receiver  and  not  since  proceeded  with. 

Part  of  the  assets  which  were  in  the  hands  of  the  assignees 
when  a receiver  was  appointed,  consisted  of  a sum  of  several 
thousand  dollars  at  their  credit  in  the  City  Bank.  The 
appointment  of  a receiver  disentitled  the  assignees  to  call  in 
any  of  this  money — Evans  v.  Coventry  (3  Drewry,  82)— 
and  hence  the  present  application. 

There  is  no  money  in  court  in  this  cause,  but  the  case 
was  argued  as  if  this  sum  was  in  court.  Considering  it  in 
that  light,  I find  no  practice  and  no  authority  which  would 
warrant  me  in  making  the  order  that  is  asked  for.  The  case 
of  Be  Babcock  (8  Grant,  409),  was  referred  to,  but  the 
question  there  was,  not  as  to  paying  money  out  of  court, 
but  as  to  the  right  of  the  defendants  to'  deduct  from  what  they 
had  received,  a sum  of  money  already  paid  to  their  solicitor 
towards  the  costs  of  the  suit,  and  to  pay  in  the  balance  only, 
and  there  must  be  many  cases  in  which  it  would  not  consist 
with  the  practice  to  deny  the  right  to  retain  sums  paid,  and 
in  which,  nevertheless,  the  court  would  not  have  ordered 
such  payment  to  be  made  out  of  money  actually  paid  into 
court.  More  has  to  be  established  for  this  latter  purpose 
than  for  the  former.  My  brother  Spragge , in  granting  the 
application  in  Re  Babcock,  observed : “I  do  not  at  all  mean 
to  affirm  the  right  of  an  accounting  party  to  retain  money  in 
his  hands,  for  the  defence  of  a suit  in  equity  to  bring  him 
to  account ; and  in  suits  against  executors,  I distinguish 
between  costs  of  defending  the  suit,  and  costs  incurred  in 
protecting  the  estate.’’  Here  the  accounting  parties  are  not 
executors,  and  the  costs  of  preparing  the  accounts  are  not 
costs  incurred  in  protecting  the  estate,  but  in  defending  the 
suit.  No  doubt  the  other  costs  due  to  the  solicitor  in 
respect  of  the  present  suit,  are  either  wholly  or  partly  of  the 
same  character. 

50 
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As  to  the  costs  of  the  other  suits,  the  affidavits  shew 
nothing  of  the  nature  of  those  suits,  why  they  were  brought, 
and  why  the  appointment  of  a receiver  occasioned  their 
abandonment.  If  properly  incurred  the  amount  will  be 
allowed  to  the  assignees  in  passing  their  accounts,  but  I am 
aware  of  no  practice  or  authority  in  favor  of  making  an 
order  for  paying  them  now. 

I do  not  think  the  agreement  between  the  City  Bank  and 
the  assignees,  which  was  relied  upon,  would  justify  me  in 
making  a personal  order  against  the  bank  on  the  present 
application. 

The  motion  must  therefore  be  refused  with  costs. 


Martin  v.  Mitchell. 

County  Court , removihg  cause  from. 

A suit  in  the  County  Court  is  only  removable  into  this  court,  under  the 
57th  section  of  the  County  Courts’  Act  (Consol.  Stat.  U.  C , ch.  15), 
where  the  County  Court  has  jurisdiction  in  the  matter,  but  the  “nature 
of  the  claim  renders  it  a proper  case  to  be  withdrawn  from  the  jurisdic- 
tion of  the  County  Court,  and  disposed  of  in  the  Court  of  Chancery.” 

Osier , for  the  plaintiff. 

Burns , IT.,  for  the  infant  defendants. 

Benson , for  the  administrator. 

Mowat,  V.C.— This  is  an  application  by  the  plaintiff  to 
remove  into  this  court  a suit  entered  on  the  equity  side  of 
the  County  Court  of  the  County  of  Victoria,  to  foreclose  a 
mortgage  on  which  less  than  <£50  is  due.  The  ground  of  the 
application  is  that  there  is  another  mortgage  on  the  property 
for  $1200,  subsequent  to  the  plaintiff’s  mortgage,  and 
Hyman  v.  Boots,  11  Gr.  202 ; is  referred  to  as  shewing  that 
the  County  Court  has  no  jurisdiction  in  such  a case.  But  a 
suit  in  the  County  Court  is  only  removable  into  this  Court, 
under  57th  section  of  the  County  Courts’  Act  (Consol  Stat. 
U.  C.  ch.  15),  where  the  County  Court  has  jurisdiction  in  the 
matter,  but  where  (in  the  language  of  the  statute),  “the 
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nature  of  the  claim  renders  it  a proper  one  to  be  withdrawn 
from  the  jurisdiction  of  the  County  Court,  and  disposed  of 
in  the  Court  of  Chancery.”  This  enactment  does  not  enable 
parties  to  commence  suits  in  a County  Court,  which  the 
County  Court  has  no  jurisdiction  to  entertain,  and  the  case 
cited  shews  the  present  suit  to  be  of  that  character.  The 
application  must  therefore  be  refused. 


Emes  v.  Emes. 

Decree — Delay  in  carrying  into  Master's  office. 

Where  a decree  referring  a matter  to  the  Master  is  not,  within  fourteen 
days  after  such  decree  is  pronounced,  brought  into  the  Master’s  office  by 
the  party  having  the  carriage  thereof,  any  other  party  may  apply  under 
the  General  Order,  No.  42,  sec.  1,  without  first  having  the  decree  drawn 
up  and  entered. 

This  was  a motion  for  an  order  to  give  to  the  defendants 
the  carriage  of  the  decree  which  had  been  pronounced,  but 
not  carried  into  the  Master’s  office,  although  more  than  the 
fourteen  days  allowed  by  the  General  Orders  for  that  pur- 
pose had  elapsed.  The  plaintiff  opposed  the  application  on 
the  ground  that  the  decree  had  not  yet  been  drawn  up  and 
entered ; but 

Mowat,  Y.  C. — Where  a decree  referring  a matter  to 
the  Master  is  not,  within  fourteen  days  after  such  decree  is 
pronounced,  brought  into  the  Master’s  office  by  the  party 
having  the  carriage  thereof,  I see  no  reason  why  any  other 
party  may  not  apply  to  the  Court  under  the  General  Order, 
No  42,  sec.  1,  without  first  having  the  decree  drawn  up  and 
entered.  The  application  may  not  be  necessary  to  entitle 
him  to  have  the  decree  drawn  up,  but  I see  no  reason  why 
the  duty  and  expense  should  be  imposed  on  him  as  a matter 
of  course,  if  he  is  not  to  have  the  carriage  of  the  decree 
when  completed.  The  General  Order  assumes  that  ordi- 
narily a party  whose  duty  it  is,  may,  with  reasonable  dili- 
gence, have  the  decree  completed,  entered,  and  brought 
into  the  Master’s  office  within  the  time  named. 
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Re  Hilts. 

An  application  for  the  assignment  of  an  administration  bond  under  the 
act  respecting  Surrogate  Courts,  will  not  be  granted  without  notice  to 
the  sureties. 

This  was  an  ex  parte  application  by  Smart  for  an  order 
to  assign  a probate  bond  under  Consol.  Stat.  U.  C.  ch.  16, 
secs.  65,  82. — Roaf  v.  Topping,  Chy,  Cham.  Rep.  14  ; 
and  Stokes  v.  Crysler,  Ch.  Cham.  Rep.  14,  were  cited. 

Mowat,  Y.C. — This  is  an  ex  parte  application  by  one  of 
the  next  of  kin  to  Peter  Hilts,  deceased,  for  an  assignment 
of  a bond  taken  in  the  Court  of  Probate  before  the  1st  of 
September,  1858,  on  the  grant  of  an  administrator  to  the 
estate  of  the  deceased. 

I think  the  application  ex  parte  cannot  be  sustained. 

The  82nd  sec.  of  the  Consol.  Stat.  respecting  the  Sur- 
rogate Courts  (22  Yic.  .ch.  16)  provides  that  44  the  Court  of 
Chancery  may  order  all  bonds  taken  in  the  Court  of  Probate 
on  the  grant  of  administration,  and  in  force  on  the  1st  of 
September,  1858,  to  be  assigned,  and  the  same  may  be  en- 
forced in  the  name  of  the  assignee,  under  the  authority  of 
the  said  Court  of  Chancery,  in  the  same  way  as  provided 
for  in  case  of  assignment  of  bonds  in  the  Surrogate  Court.” 

The  65th  section  enacts  that  14  the  judge  of  every  Surro- 
gate Court,  on  application  made  on  motion  or  petition  in  a 
summary  way,  and  on  being  satisfied  that  the  condition  of 
any  such  bond  has  been  broken,  may  order  the  registrar  of 
the  court  to  assign  the  same,”  &c. 

Neither  of  these  sections  states  whether  the  application 
should  be  ex  parte  or  on  notice. 

The  17th  section  enacts  that  44  unless  otherwise  provided 
by  this  act,  or  by  the  rules  or  orders  from  time  to  time  made 
under  the  Surrogate  Courts  Act,  1858,  or  under  this  act,  the 
practice  of  the  said  several  Surrogate  Courts  shall,  so  far  as 
the  circumstances  of  the  case  will  admit,  be  according  to  the 
practice  in  her  Majesty’s  Court  of  Probate  in  England.” 

The  act  establishing  the  Court  of  Probate  in  England  was 
20  and  21  Yic.  ch.  77,  passed  25th  of  August,  1857 ; and 
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by  the  29th  section  of  that  act  it  was  provided  that  “ the 
practice  of  the  Court  of  Probate  shall,  except  where  other- 
wise provided  by  this  act,  be,  so  far  as  the  circumstances  of 
the  case  will  admit,  according  to  the  present  practice  in  the 
Prerogative  Court.”  Now,  it  is  laid  down  in  Coote’s  Prac- 
tice of  the  Ecclesiastical  Courts,  page  721,  that  before 
assigning  the  administration  bond  “ the  court  always  cites 
the  sureties  to  shew  cause  against  such  a proceeding,  in 
order  that  they  may  have  a fair  opportunity  of  exonerating 
themselves  from  the  imputed  liability,  if  such  a thing  can 
be  done.”  Even  then  the  assignment  is  not  ordered,  and  a 
second  notice  must  be  personally  served  before  this  step  is 
taken  (page  749). 

My  attention  has  not  been  called  to  any  subsequent  statu- 
tory enactment,  or  rule  or  order  of  court  varying  or  affect- 
ing this  practice. 

The  court  in  this  country  is  to  proceed  in  a summary 
way  (22  Yic.  ch.  16,  sec.  65) ; but  this  direction  does  not 
authorise  an  ex  parte  proceeding,  though  it  enables  the 
courts  to  dispense  with  the  cumbrous  mode  of  proceeding 
practised  in  England,  and  to  dispense  with  a second  notice 
of  the  application. 

It  appears  from  the  same  book  of  practice  (page  720)  that, 
generally  speaking,  the  assignment  is  not  ordered  until 
after  a judgment  at  law  or  decree  in  equity  is  obtained 
against  the  administrator  or  his  representative,  in  order  to 
ascertain  to  what  amount  the  claimant  is  entitled,  and  to 
compel  payment  of  it  from  the  principal  before  having 
recourse  to  the  sureties  ; vide  Younge  v.  Skelton,  8 Hagg. 
780, 


Bowen  v.  Fox. 

Sale  under  decree — Vesting  order. 

Where  the  plaintiff,  who  was  the  mortgagee  in  fee  of  lands  sold  under 
the  decre.e,  had  become  the  purchaser  thereof,  an  order  vesting  the  lands 
in  the  plaintiff  as  such  purchaser,  although  acquiesced  in  by  the  defen- 
dants, was  refused. 

This  was  an  application  on  behalf  of  the  plaintiff,  who 
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was  mortgagee  in  fee  of  the  premises,  for  an  order  vesting 
in  him  certain  lands  and  premises  purchased  by  him  at  a 
sale  thereof  under  the  decree  in  the  cause.  The  defendants 
did  not  object  to  the  motion  being  granted,  but — 

Mowat,  V.  C.,  following  the  ruling  in  Ross  v.  Steele, 
ante  page  94,  refused  the  application,  considering  that 
the  same  reasons  which  weighed  against  ordering  the 
mortgagor  in  such  a case  to  join  in  a conveyance  to  the 
purchaser  would  operate  against  making  the  order  asked 
for,  the  legal  estate  being  already  vested  in  the  purchaser, 
the  plaintiff  in  the  cause. 


Kellar  v.  Tache. 

Sale  in  lieu  of  partition— Con.  Stat.  U.  C.  ch.  86 — Past  maintenanee  of  infant. 

This  court  will  not  allow  to  a relative  of  an  infant  money  expended  by 
such  relative  in  past  maintenance  of  the  infant,  out  of  the  proceeds  of 
land  of  the  infant  sold  in  lieu  of  a partition  under  Consol.  Stat.  U.  C. 
ch.  86. 

This  was  an  application  by  Hoskin  on  behalf  of  one 
Benjamin  Tache,  to  be  allowed  certain  moneys  expended 
by  him  for  the  past  maintenance  of  a younger  brother,  an 
infant.  The  suit  was  for  partition,  but  the  court  had,  under 
Consol.  Stat.  U.  C.  ch.  86,  sec.  25,  directed  a sale  in  lieu 
thereof,  which  had  taken  place,  and  the  proceeds  had  been 
paid  into  court.  The  applicant  and  the  infant  were  both 
defendants  in  the  suit  and  interested  in  the  land  sold,  and 
it  was  out  of  the  infant’s  share  of  the  proceeds  of  the  sale 
in  court  that  the  amount  expended  by  the  applicant  was 
asked  to  be  paid. — Greenwell  v.  Greenwell  5 Yes.  194;  and 
Sisson  v.  Shaw,  9 Yes.  285,  were  cited. 

Yankoughnet,  C. — In  this  case  a brother  has  been  sup- 
porting his  younger  brother,  between  whom  and  himself  a 
partition  was  asked,  but  the  court  ordered  a sale,  and  the 
younger  brother’s  share  of  the  proceeds  is  now  in  court. 
This  money  stands  in  lieu  of  the  land  which  he  would  have 
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had  in  partition.  If  a partition  had  taken  place  the  land 
allotted  to  him  could  only  have  been  sold  under  12  Yic.  eh. 
72,  and  it  has  been  again  and  again  ruled  here  that  this 
will  not  be  done  to  repay  a relative,  such  as  a father,  mother 
or  brother  for  past  maintenance.  Right  or  wrong  this  is 
now,  I think,  the  established  practice  here.  I think  I can 
deal  in  no  different  way  with  the  money  which  represents 
the  land.  It  stands  in  the  place  of  the  land  by  the  express 
provision  of  the  statute  permitting  sale  in  lieu  of  partition. 
I decline  to  make  any  order. 


Ardagh  v.  Wilson. 

Where  there  are  in  a foreclosure  suit  several  inoumhranoers,  and  one  daj 
is  given  for  them  and  the  mortgagor  to  redeem,  or  in  default  foreclosure, 
and  the  incumbrancer  first  in  priority  redeems,  a new  account  must  be 
taken  and  a new  day  appointed  for  payment,  giving  the  rest  three  months 
longer  time  to  redeem. 

This  was  an  application  in  a foreclosure  suit  by  McCarthy 
on  behalf  of  McConkey  and  Ross,  incumbrancers,  who  had 
proved  their  claim.  It  appeared  that  several  incumbran- 
cers had  proved  claims,  and  that  one  day  had  been  ap- 
pointed for  all  of  them  and  the  mortgagor  to  redeem.  The 
applicant  was  first  in  priority  and  had  paid  the  amount  due 
on  the  day  appointed,  and  he  now  asked  for  an  order  to 
foreclose  all  the  others,  contending  that  he  was  entitled  to 
such  by  reason  of  the  default  on  the  day  appointed,  the 
same  day  having  been  appointed  for  redemption  by  all. — 
Stead  v.  Banks,  5 DeG.  & Sm.  560 ; and  Bates  v.  Hillcoat, 
16  Beav.  139,  were  cited. 

Vankoughnet,  C. — In  this  case  there  are  a mortgagor 
and  several  subsequent  incumbrancers,  all  of  whom  are  such 
as  judgment  creditors.  To  them  one  and  the  same  day  ha3 
been  given  to  redeem.  The  first  in  priority  of  these  judg- 
ment creditors  has  redeemed  the  mortgagee  and  taken  an 
assignment  of  his  mortgage,  and  he  claims  now  to  foreclose 
the  other  incumbrancers  absolutely  without  further  day. 
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This,  I think,  cannot  be  done,  though  I am  surprised  to 
find  no  settled  practice  in  regard  to  it.  I think  there  must 
be  a new  day,  and  three  months  given  to  the  subsequent 
incumbrancers,  unless  any  case  be  found  in  which  a shorter 
time  has  been  fixed.  The  registrar  can  take  the  account 
and  name  the  amount  in  the  order.  There  need  not  be  any 
reference  to  the  Master. 


Marsh  y.  Beard. 

Security  for  costs.  - 

Where  a plaintiff,  who,  when  bill  filed,  was  out  of  the  jurisdiction,  and  had 
been  ordered  to  give  security  for  costs,  afterwards  returned  within  the 
jurisdiction,  but  it  appeared  that  he  had  no  business  and  no  intention 
of  entering  into  any,  no  fixed  place  of  abode,  no  house  and  no  family  or 
ties  to  bind  him  to  the  province,  and  the  court  was  of  opinion  that  the 
return  of  the  plaintiff  was  merely  to  get  rid  of  the  order  for  security, 
the  court  declined  to  rescind  it.  (<z). 

This  was  an  application  by  Smart  on  behalf  of  the  plaintiff, 
to  rescind  an  order  for  security  for  costs  made  against  the 
plaintiff,  he  having  been  out  of  the  jurisdiction  when  the 
bill  was  filed,  on  the  ground  that  since  then  he  had  returned 
within  the  jurisdiction.  The  affidavit  of  the  plaintiff  was 
sworn,  in  September,  1866,  to  the  following  effect : 

44  1.  That  I returned  to  this  province  in  May  last,  and 
am  now  and  since  said  date  have  been  resident  in  the  town- 
ship of  Hope,  engaged  in  the  business  of  farming  with  my 
brother. 

44  2.  That  I intend  to  remain  permanently  a resident  of 
this  province,  of  which  I am  a native,  and  within  which  I 
have  always  resided,  except  during  a short  and  temporary 
absence  in  the  State  of  Michigan. 

44  3.  That  Twill  not  leave  the  jurisdiction  of  this  court 
without  the  leave  of  the  court  or  of  a judge  thereof,  Dr  the 
consent  of  the  defendant,  until  the  expiration  of  a reasonable 
time  after  the  entry  of  the  decree  in  this  cause,  so  as  to 
enable  the  defendant  to  take  any  proceedings  which  he  may 
be  advised  for  his  costs  to  which  he  may  be  entitled  in  the 
event  of  his  obtaining  a decree  against  me  in  this  suit.” 

On  this  affidavit  the  plaintiff  was  cross-examined,  and  as 
the  application  turned  upon  it,  it  is  given  in  full. 


(a.)  See  next  case. 
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Cross-examined. — I am  an  unmarried  man.  I lived  in 
Detroit  before  I returned  to  tbis  province  ; I also  lived  in 
Saginaw  and  Dewitt,  both  in  the  State  of  Michigan  ; I was 
drawing  staves  there  under  a contract  ; I went  there  and 
remained  about  one  year-and-a-half ; during  that  time, 
however,  I had  never  been  in  Canada  three  times.  I have 
no  business  there  now ; I have  no  interest  in  any  business 
in  Michigan.  I returned  in  May  last ; I have  been  in 
Canada  ever  since,  with  this  exception  that  I crossed  to  the 
other  side  on  the  4th  July  last.  I am  at  present  helping 
my  brother  Schuyler  as  a farmer ; I am  not  farming  on  my 
own  account.  I live  with  my  brother,  in  the  township  of 
Hope  ; I have  no  house  of  my  own,  and  I own  no  land  ; I 
have  no  personal  property,  except  my  wearing  apparel.  I 
am  staying  here  now  to  superintend  the  progress  of  this 
suit,  and  to  recruit  my  health  ; I am  now  suffering  from 
ague,  the  complaint  I contracted  in  Michigan. 

By  Mr.  Smart. — I came  here  on  the  10th  May  last, 
partly  in  consequence  of  a letter  I received  from  Mr. 
Smart  in  regard  to  this  suit,  and  partly  in  consequence  of 
a letter  I received  from  my  brother,  also  in  relation  to  this 
suit.  I propose  staying  until  long  after  this  suit  is  com- 
pleted ; if  this  suit  were  ended  to-morrow  I would  not 
return  to  Michigan.  If  a claim  the  building  society  have 
upon  certain  property  my  brother  left  were  paid  I would 
own  an  interest  in  two  farms  and  some  building  lots  in 
Canada. 

Re-examined. — I was  informed  that  I would  have  to  find 
security  to  the  amount  of  $400,  or  else  return  to  Canada, 
or  I would  not  be  able  to  prosecute  this  suit.  I returned 
shortly  after  receiving  this  information.  The  building 
society  lent  $30,000  on  property  of  my  father,  valued  at 
$90,000.  I have  a third  interest  in  the  property,  subject 
to  the  claim  of  the  society. 

The  following  cases  were  cited  by  Mr.  Smart : — Watson 
v.  Yorston,  1 U.  C.  L.  J.  N.  S.  97 ; Place  v.  Campbell,  6 
D.  & Landes,  113. 

Crombie , contra. 

Vankoughnet,  C.— The  impression  made  on  my  mind 
by  the  affidavit  and  examination  is,  that  he  has  returned  to 
this  country  merely  to  get  rid  of  the  order  for  security  for 
costs  and  to  carry  on  the  suit.  He  has  no  business,  no 
intention  of  entering  into  any,  so  far  as  I can  see  ; no  fixed 
51 
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place  of  abode  here,  no  house,  no  family ; no  ties  to  bind 
him  to  the  country.  His  counsel  alleges  that  the  allowing 
the  order  for  security  to  stand  will  probably  stop  the  suit. 
If  so,  it  is  because  the  plaintiff  has  no  means  and  no  credit 
among  his  present  or  former  neighbours  or  friends.  It  is 
not  complained  that  the  order  was  improperly  granted. 
The  defendant  has  at  present  the  advantage  of  it,  and  I 
do  not  think  that  I am  bound  to  deprive  him  of  this.  I 
will,  under  the  circumstances,  however,  make  the  costs  costs 
in  the  cause. 

Application  refused. 

Harvey  v.  Smith. 

Security  for  costs. 

Where  a plaintiff,  who  has  been  ordered  to  give  security  for  costs,  returns 

within  the  jurisdiction  to  reside  permanently,  the  order  will  be  discharged. 

In  this  case  an  order  for  security  for  costs  had  been 
obtained  by  the  defendants,  and  a motion  was  made  to 
discharge  the  same  on  an  affidavit,  setting  forth  in  effect 
that  the  plaintiff  had  been  born  in  Upper  Canada  and  had 
resided  there  continuously  until  the  summer  of  1862,  when 
having  entered  into  a speculation  in  respect  of  a quantity  of 
cordwood  for  the  Montreal  market,  he  went  to  reside  there, 
chiefly  for  the  purpose  of  attending  to  the  sale  of  such  wood  : 
that  the  whole  of  such  wood  having  been  disposed  of,  plaintiff 
returned  to  Upper  Canada,  where  he  intended  residing 
permanently  with  his  family,  and  had  not  any  intention 
of  removing  from  Upper  Canada ; and  that  his  residence  in 
Montreal  had  been  temporary  only,  and  for  such  temporary 
purpose  as  before  stated. 

O’Conner  v.  Sierra  Nevada  Company,  24  Be&v.  435  ; 
and  Mathews  v:  Chichester,  30  Beav.  135  ; were  referred  to. 

Vankoughnet,  C.,  considering  that  the  affidavit  shewed 
clearly  a determination  on  the  part  of  the  plaintiff  to  con- 
tinue resident  within  Upper  Canada,  made  the  order  as 
asked. 


Note.— See  the  previous  case. 
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Duffy  y.  O’Connor. 

Service  by  publication  on  an  absent  infant  defendant — Guardian  ad  litem. 

Where  an  absent  defendant  is  an  infant  the  court  has  like  powers  as  to 
granting  an  order  for  service  by  publication  as  in  case  of  an  adult ; but, 
Semble,  the  notice  published  should  not  state  that  ia  default  of  answer 
the  bill  will  be  taken  pro  confesso.  The  court  will  also,  in  exercise  of  the 
discretion  given  to  it  by  28  Vic.  ch.  17,  sec.  12,  call  upon  such  defen- 
dant by  the  same  order,  to  shew  cause  why  a solicitor  of  the  court  should 
not  be  appointed  his  guardian  ad  litem. 

This  was  an  ex  parte  application  by  Curran  for  an  order 
to  serve  the  bill  upon  the  defendant,  Charles  McKillop,  an 
infant  who  had  been  absent  from  the  jurisdiction  and  not 
heard  of  since  1862,  nearly  four  years.  Persons  in  the 
same  interest  were  co-defendants.  The  suit  was  for  the 
sale  of  devised  property  to  pay  a legacy  charged  upon  it. 
28  Vic.,  ch.  IT,  sec.  12,  was  referred  to. 

Mowat,  V.  C. — Charles  McKillop,  one  of  the  defendants 
to  the  bill  in  this  cause,  is  under  the  age  of  twenty- one 
years,  and,  if  living,  is  out  of  the  jurisdiction  of  the  court  • 
and  the  plaintiff  moves  for  an  order  enabling  him  to  proceed 
against  McKillop  as  an  absent  defendant.  Independently 
of  the  late  statute  28  Vic.  ch.  17,  sec.  12,  the  infancy  would 
be  no  objection  to  this  application — Chaffers  v.  Baker  (3  W. 
R.  201)  ; Anderson  v.  Stather  (10  Jur.  0.  S.  383). — The 
notice  usually  endorsed  on  a bill  served  is  the  same,  it 
appears,  in  the  case  of  an  infant  as  in  case  of  an  adult 
defendant,  though  it  would,  I think,  be  more  correct  to 
omit  the  clause  about  the  bill  being  taken  pro  confesso , as 
an  order  pro  confesso  cannot  be  made  against  an  infant. 
(Order  13,  sec.  5,  June  1853). 

To  avoid  any  question  as  to  its  being  necessary  afterwards 
to  publish  a notice  of  motion  for  the  appointment  of  a guar- 
dian to  the  defendant  I think  that  the  order,  besides  the 
other  usual  directions,  may  call  on  the  defendant  to  shew 
cause  why,  on  a day  to  be  named,  the  court  should  not  assign 
to  the  defendant  one  of  the  solicitors  of  the  court  as  guardian, 
by  whom  he  may  answer  the  bill  and  defend  the  suit.  The 
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court  may  authorise  proceedings  to  be  taken  against  an 
absent  defendant  in  any  “ manner  that  may  be  provided  or 
ordered,  if  the  court  shall  under  the  circumstances  of  the 
case  deem  such  mode  of  proceeding  conducive  to  the  ends 
of  justice.”  This  gives  the  court  a wide  discretion.  In  the 
exercise  of  this  discretion  I think  publication  of  an  order  to 
the  effect  I have  mentioned  would,  under  the  circumstances 
of  the  present  case,  conduce  to  the  ends  of  justice. 


Burnham  v.  Burnham. 

Dismissal  for  want  of  prosecution — Undertaking  to  speed. 

An  undertaking  to  speed  is  an  undertaking  to  set  the  cause  down  on  bill 
and  answer,  or  to  file  a replication  within  three  weeks.  The  fact  that 
there  is  ample  time  to  go  to  a hearing  at  the  next  sittings  of  the  court 
is  no  excuse  for  not  filing  the  replication  within  the  time  mentioned. 

This  was  a motion  to  dismiss  the  bill  for  want  of  prosecu- 
tion. It  appeared  that  a motion  of  the  kind  had  been 
previously  made,  and  that  the  plaintiff  had  then  undertaken 
to  speed  the  cause,  and  not  (as  is  usually  the  case  now)  to 
go  to  a hearing  at  the  next  examination  term.  The  plaintiff 
had  not  filed  replication  or  done  anything  in  the  suit  since 
the  undertaking,  which  had  been  given  more  than  three 
weeks  prior. 

Ault , contra,  shewed  that  there  was  still  ample  time  to 
go  down  to  the  next  examination  term,  where  the  venue  was 
laid,  and  contended  that  the  motion  was  therefore  premature. 

Mowat,  V.  C. — An  undertaking  to  speed  is  an  under- 
taking  to  hear  the  cause  or  bill  or  answer,  or  to  file  replica- 
tion, &c.,  within  three  weeks  from  the  date  of  the  under- 
taking (vide  1 Smith’s  Pr.  321,  2nd  ed.)  I do  not  think  it 
is  sufficient  excuse  for  not  filing  replication  that  there  is  still 
time  to  go  to  a hearing  this  autumn,  and  that  if  the  replica- 
tion had  been  filed  in  three  weeks  the  cause  could  not  have 
been  heard  earlier  ; for  if  the  replication  had  been  filed 
the  defendant  could  have  given  notice  of  hearing,  and  this 
may  sometimes  be  an  important  advantage  to  a defendant. 
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On  the  plaintiff  filing  replication  forthwith  I shall  make  no 
further  order  on  this  motion,  except  that  the  plaintiff  do  pay 
the  costs  of  it.  In  default  of  replication  being  forthwith 
filed  the  bill  must  be  dismissed. 


Shaw  y.  Acker. 

Absent  defendant — Service  of  bill  by  publication. 

Where  a sole  defendant  in  a foreclosure  suit  had  been  absent  from  the 
jurisdiction  for  fourteen  years,  and  had  not  been  heard  of  during  that 
time,  a motion  for  service  of  the  bill  upon  him  by  publication  was 
refused,  notwithstanding  28  Yic.  ch.  17,  sec.  12. 

This  was  an  application  by  J.  Hoskin,  for  an  order  to 
advertise  an  absent  defendant.  It  appeared  that  the  suit 
was  for  foreclosure,  and  that  the  only  defendant  Was  the 
mortgagor,  who  had  left  the  province  for  Australia  about 
fourteen  years  previously,  and  had  not  since  been  heard  of. 
Taylor  on  Evidence  4th  ed.  p.  191  was  cited  as  to  the 
presumption  of  life  or  death  under  such  circumstances. 

Mowat,  V.  C.— This  was  a foreclosure  suit.  The  only 
defendant  is  the  mortgagor,  who  left  this  province  for 
Australia  fourteen  years  ago,  and  has  not  since  been  heard 
of  by  his  wife  and  family  or  by  his  relations  who  reside 
here.  A motion  is  now  made  for  leave  to  advertise  him  as 
a substitution  for  service,  under  the  late  act  28  Yic.  ch.  IT, 
sec.  12. 

The  court,  in  every  such  case,  must  exercise  its  best  dis- 
cretion, having  reference  to  all  the  circumstances.  Not 
long  ago  (a)  I made  such  an  order  as  is  asked,  against  one 
of  several  defendants,  who,  if  living,  was  under  twenty-one, 
the  suit  being  for  the  sale  of  devised  property  to  pay  a 
legacy  charged  upon  it,  and  the  absent  defendant  being  one 
of  several  joint  devisees  who  were  parties  to  the  suit.  But 
I think  it  would  not  be  proper  to  do  so  in  a foreclosure  suit 


(a).  See  Duffy  v.  O’Connor,  ante  p.  393. 
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against  a single  defendant,  in  regard  to  whom  on  the  affidavit 
filed  there  is  not  even  expressed  any  belief  that  the  defen- 
dant is  still  living. 

Order  refused. 

Note. — A similar  application  was  refused  on  the  29th  of  May,  1865,  by 
his  Honor  V.  C.  Spragge,  in  Kelly  v.  Macklem,  where  one  of  the  defendants 
had  been  absent  from  the  province  and  not  heard  of  for  upwards  of  seven 
years,  on  the  ground  that  in  such  case  the  presumption  of  law  was  that 
the  party  was  dead,  and  that  the  proper  course  would  be  to  revive  in  the 
name  of  the  representatives  of  such  defendant. 


In  re  Sproule. 

Solicitor’s  lien. 

Property  was  sold  under  order  in  the  suit,  and  the  conveyance  and  a mort- 
gage, which  was  to  be  given  back  to  the  vendor,  were  prepared  at  the 
purchaser’s  expense.  After  engrossment  of  the  deeds  by  the  solicitor  for 
the  purchaser  they  were  given  to  the  parties  for  execution,  and  the  con- 
veyance (executed)  was  returned  to  the  solicitor  of  the  purchaser,  the 
mortgage  being  retained  by  the  vendor. — Held , on  a motion  by  the  ven- 
dor to  compel  the  delivery  of  the  conveyance  by  the  solicitor  to  him  as 
mortgagee,  that  the  solicitor  by  delivering  the  engrossment  to  the  vendor 
for  execution  had  lost  his  lien  thereon  for  the  costs  of  preparation,  as 
against  the  vendor  (the  mortgagee),  and  was  consequently  bound  to 
deliver  it  up  to  him.  Held , also,  that  the  application  was  properly 
made  in  the  matter  in  which  the  sale  had  taken  place. 

This  was  a motion  by  Hamilton , on  behalf  of  Mr.  Sproule, 
a vendor  and  mortgagee  under  circumstances  stated  in  the 
head-note  and  judgment,  to  compel  the  delivery  to  him  of  a 
deed  in  the  hands  of  Mr.  English  on  which  he  claimed  a 
lien  as  solicitor  for  the  purchaser  (mortgagor)  for  his  charges 
for  preparing  the  same. 

English , contra,  contended  that  the  court  had  no  power 
to  interfere  at  the  instance  of  a third  party  as  to  a lien 
claimed  by  a solicitor  against  his  client ; and  further,  that 
he  not  being  a solicitor  in  the  cause  in  which  the  sale  took 
place,  the  application  should  have  been  entitled  in  the  mat- 
ter of  the  solicitor. — Archibold,  1858  ed.  p.  127. 

Hamilton , in  reply,  cited  Howland  v.  Polley,  before  V.  C. 
Esten , 31st  August,  1861 ; not  reported. 
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Mowat,  Y.  C.—The  property  to  which  the  deed  relates 
was  sold  under  an  administration  order.  The  client  of  the 
solicitor  became  the  purchaser,  and  by  the  terms  of  sale  was 
to  give  a mortgage  for  part  of  the  purchase  money  and  to  be 
at  the  expense  of  preparing  the  conveyance  and  mortgage. 
His  solicitor  prepared  the  conveyance  and  mortgage,  and 
delivered  the  engrossment  of  the  former  to  the  vendor’s 
solicitor  for  execution.  The  sale  was  completed,  and  both 
instruments  were  executed  by  the  several  parties  thereto, 
but  the  conveyance  was  afterwards  handed  to  Mr.  English. 
It  is  not  alleged  that  he  made  any  stipulation  about  his  lien, 
as  was  done  in  Watson  v.  Lyon  (7  DeG.  M.  & G.  288) ; 
and  I think  it  clear  that  in  the  absence  of  such  a stipulation 
the  lien  he  had  against  his  client  on  the  engrossment  was. 
gone  when  he  delivered  it  to  the  vendor’s  solicitor.  After- 
wards and  after  the  deed  was  executed  he  could  not  acquire 
a lien  on  it  more  extensive  than  his  client  could  then  have 
given  him  on  the  property  to  which  the  deed  related.  In 
other  words,  his  lien  was  subject  to  the  rights  of  the  vendor 
as  mortgagee  ; and  as  a mortgagee  has  a right  to  the  title- 
deeds  as  against  the  mortgagor,  it  is  plain  that  the  ground 
on  which  the  present  application  is  resisted  cannot  be  main- 
tained : Smith  v.  Chichester  (2  Dru.  & War.  216.) 

It  was  objected  that  a summary  application  against  the 
solicitor  by  the  mortgagee,  in  the  matter  in  which  the  sale 
had  taken  place,  was  irregular.  But  the  case  of  Howland 
v.  Polley,  before  the  late  Vice-Chancellor  Esten  (31st 
August,  1861,)  is  a direct  authority  against  the  objection, 
and  is  in  accordance  with  Bell  v.  Taylor  (8  Simons  216), 
referred  to  in  the  judgment. 

It  was  not  contended  that  anything  which  has  occurred 
since  the  transactions  referred  to  affects  the  rights  of  the 
parties. 

The  application  must  be  granted,  with  costs. 
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Smith  v.  Lines. 

Revivor — Order  pro  confesso. 

Where  a defendant  becomes  insolvent  after  the  service  of  the  bill  upon  him, 
but  before  the  time  for  answering  expires,  and  the  suit  is  thereupon 
revived  against  the  assignee  in  insolvency,  it  is  necessary  to  serve  the 
assignee  with  the  bill  as  well  as  with  the  order  to  revive,  or  an  order 
pro  confesso  cannot  be  obtained. 

This  was  an  application  for  an  order  'pro  confesso  against 
the  defendant,  under  the  circumstances  stated  in  the  head- 
note  and  judgment. 

Mowat,  V.  C. — In  this  case  the  defendant  became  insol- 
vent, after  being  served  with  the  bill  and  before  the  time 
for  answering  had  expired. 

The  plaintiff,  on  the  27th  November,  1865,  served  an 
order  of  revivor  upon  the  assignee  appointed  under  the 
Insolvency  Act,  and  now  moves  to  take  the  bill  pro  con- 
fesso against  the  latter,  in  pursuance  of  the  notice  endorsed 
on  the  biil  served  on  the  original  defendant.  But  by  the 
old  procedure,  as  I understand  it,  where  an  answer  had  not 
been  filed  by  the  original  defendant,  it  was  necessary  to 
serve  the  new  defendant  with  a subpoena  to  answer  the 
original  bill. 

By  the  9th  order  of  3rd  June,  1858,  in  lieu  of  a subpoena 
a copy  of  the  bill,  endorsed  as  mentioned  in  the  order,  is 
now  served ; and  this  is  declared  to  have  the  same  effect  as 
the  service  on  him  of  a subpoena  under  the  old  practice.  It 
seems  to  follow  that  in  a case  of  revivor  the  bill  cannot  be 
taken  pro  confesso  against  the  new  defendant  until  a copy  of 
it  is  served  on  him,  endorsed  with  a notice  addressed  to 
himself. 

The  order  must,  therefore,  be  refused. 
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Lien  for,  Solicitors, 

Crooks  v.\  Street : 220 

Sproule,  In  re  . — 396 

Partition  suit, 

Bernard  v.  Jarvis  24 
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Costs —Continued. 

Prior  suit — Staying  proceedings  till  costs  paid, 

Follis  v.  Todd 288 

Pro  con  order, 

Boulton  y.  McNaughton  216 

Security  for, 

Beckett  v.  Wragg  5 

Cooney  v.  Girvin  ....  94 

Dickenson  v.  Duffill  108 

Harvey  v , Smith  392 

McDonald  v.  Dicaire 34 

Manley  v.  Williams  48 

Marsh  v.  Beard  390 

Mason  v.  Jeffrey  379 

Boaf  v.  Topping 14 

Stokes  v . Crysler  , — 14 

White  v.  White 48 

Setting  off, 

Bank,  The  Commercial,  v.  Elwood  219 

Hannon  v.  Hannon  164 

Wilson  v.  Switzer  . 75,  160 

Taxation  of, 

Atkinson  and  Pegley,  In  re 187,  193 

• Attorney  General  v.  Taylor  362 

Bank,  The  City,  v.  Maulson 382 

Black  v.  Black  360 

Blain,  In  re  . 345 

Cameron,  Malcolm  C.,  In  re... 356 

Daniel,  In  re  224 

Eccles  and  Carroll,  In  re  263 

Fairbanks,  In  re...... 222 

Freeman,  Craigie  and  Proudfoot,  In  re  102 

COUNTY  COURT. 

Costs, 

Connell  v.  Curran  11 

Removal  from, 

Martin  v.  Mitchell 384 
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COVENANTS. 

See  Canada  Company  and  Sale. 

DECREE. 

Motion  for, 

McLaughlin  v.  Whitesides  56 

\ 

See  also  Foreclosure,  Married  Woman,  and  Master’s 

Office. 

DEMURRER. 

Generally,  * 

Chance  v.  Henderson 30 

Setting  down, 

Baldwin  v.  Borst  82 

DEPOSITIONS. 

See  Evidence. 

DISMISSAL  OF  BILL. 

See  Bill. 

DOWER. 

Biggar  v.  Dickson . . 323 

Simpson  v.  Simpson  265 

ELECTION. 

Great  Western  Bailway  Company  v.  The  Desjardins 

Canal  Company  39 

McLean  v.  Beatty  84” 

W inter  v.  Hamburgh 123 

Woodside  v.  Dickey  170 

ERROR  AND  APPEAL. 

Bingham  v.  Smith 334 

Bullen  v.  Benwick 204 

McFarlane  v . Dixon — 377 

EVIDENCE. 

Affidavit,  foreign, 

Gould  v.  Hutchinson 188 

Graham  v.  McPherson  85 
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Evidence — Continued . 

Depositions,  order  to  prove, 

Cotton  v.  Corby 10 

Examination,  de  bene  esse , 

Anderson  v.  Anderson  ..  291 

Early  v.  McGill 257 

Examination  of  plaintiff  or  defendant, 

Chance  v.  Henderson  30 

Clarke  v.  Hawke  346 

Weir  v.  Matheson 224 

Examination,  notice, 

Watson  v.  Ham 293 

Examination  of  wife, 

Peterborough  v.  Conger  35 

Foreign  commission,  opening, 

Blain  v , Terryberry  104 

Chalmers  v,  Piggott  282 

Farrell  v.  Cruikshank  12 

Production, 

Manning  v.  Cubitt 177 

Rhodes  v.  Neild 131 

Thomas  v.  Torrance  . 46 

Publication,  opening, 

Blain  v.  Terryberry  104 

Malloch  v.  Pinhey 105 

Wallace  v.  McKay  67 

Weir  v,  Weir  194 

Subpoena,  Lower  Canada, 

Daly  v.  Robinson  — 271 

McKerchie  v.  Montgomery  225 

Witness,  committal  of, 

Blain  v.  Terryberry  - 255 

EXAMINATION. 

See  Evidence. 

F^ES. 

Macbeth  v.  Smart  269 

53 
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FORECLOSURE. 

Costs, 

Dallas  v.  Gow 55 

Goodhue  v.  Carter 1 3 

Odell  v.  Doty  207 

Rice  v.  Brooks  71 

Decree  on  proecipe, 

Anon 204 

King  v.  Freeman  ,. 350 

McFie  v.  McDougall 259 

Walker  v.  Tyler 189 

Endorsement  of  bill, 

Boyd  v.  Wilson  ...  258 

Enlarging  time, 

Howards.  Macara 27 

Final  order  for, 

Adams  v.  Earner  260 

Annis  v.  Wilson . 217 

Ardagh  v.  Wilson 389 

Campbell  v.  Garrett  255 

Cummer  v.*  Tomlinson  235 

Farrell  v.  Stokes 201 

Greenshields  v.  Blackwood  60 

Hendersons.  Cowan 297 

King  v.  Connor 274 

Knottinger  v.  Barber 258 

McGillivray  v.  Cameron 197 

Mitchell  v.  Hayes  56 

Mountain  v.  Porter  207 

Pipe  v.  Shaver  251 

Powers  v.  Merriman 225 

Radclyffe  v.  Duffy 302 

Rae  v.  Shaw  209 

Scott  v.  McDonell 19-3 

v.  McKeown  186 

Sturdey  v.  Lowrey  210 

Taylor  v.  Cuthbert  240 

Western  Assurance  Co.  v.  Capreol  ......  227 
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Foreclosure — Continued . 

Final  order  for,  setting  aside, 

Boulton  v.  The  Don  and  Danfortli  Road  Co 329,  335 

Final  order  for,  after  abortive  sale, 

Commercial  Bank  v.  Cook  205 

Coulson  v.  Sheehey  216 

Girdlestone  v.  Gunn  . . 212 

Incumbrancer  proving  claim, 

Anon 292 

Sterling  v.  Campbell 147 

Injunction,  interim, 

King  v.  Freeman. 350 

Parties, 

Anon.  v.  Courtney  58 

Cameron  v.  Lynes 42 

Cummins  v.  Harrison 369 

Grant  v.  Patterson 351 

Orford,  Municipality  of,  v.  Bayley 272 

Penner  v.  Canniff  351 

Murney  v.  Pringle 58 

Simpson  v.  Duggan  351 

Taylor  v.  Stead  74 

Whan  v.  Lucas  58 

Possession  after  final  order, 

Hodkinson  v.  French  201,  223 

Trving  v.  Munn  2t0 

Mavety  v,  Montgomery 21 

Mofiatt  v.  White  227 

Montreal,  The  Bank  of,  v.  Ketchum  117 

Nevieux#.  Labadie  13 

Walker  v.  Matthews 232 

Staying  proceedings, 

Strachan  v.  Devlin 8 

Vesting  order, 

Arnold  v . Hurd 252 

Boulton  v.  Stegman 199 

Ellis  v.  Ellis  257 

McNairs.  Simpson  299 
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IXDEX  TO  TUB 


Foreclosure — Continued. 

McMaster  v.  Kempshall  329 

Slater  v.  Fisken 1 

GARNISHEE  PROCESS. 

Bostwick  v.  Shortis  . 69 

Bowman  v.  Bowman  ...  . 172 

English,  In  re . ... 197 

Evans  v.  Evans  248,  303 

McLean  v.  Beatty  138 

GUARDIAN  AD  LITEM. 

Aikins  v.  Blain ...  248 

HEARING. 

Postponement  of, 

Galbraith  v.  Gurney  279 

Setting  down, 

Cryne  v.  Doyle  1 

Richardson  v.  Moser 18 

Toronto  v.  McGill  16 

Wallace  v.  McKay 67 

Weir v.  Weir  ...;» — 194 

IDENTITY. 

Proof  of, 

Armour  v.  Robertson  252 

Stilson  v.  Kennedy 236 

INCUMBRANCER. 

See  Foreclosure  and  Partition  Suits. 

INFANTS  AND  LUNATICS. 

Barry  v.  Brazill  ......  237 

Bigger  v.  Beaty  236 

Crawford  v . Birdsall  70 

Dix  v.  Jarman  — 38 

Duffy  v.  O’Connor 393 

Gould  v.  Hutchinson 188 

Harper  v.  Harper  217 

James  v.  Robertson  197 
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Infants  and  Lunatics — Continued. 

McIntyre  v.  Kingsley  281 

Robinson  v.  Dobson  . 257 

Stannard,  In  re  15 

Weldon  v.  Templeton 360 

Whitmarsh  v.  Ford  357 

INJUNCTION. 

See  Costs  and  Foreclosure. 

LIEN. 

See  Costs  and  Solicitor  and  Client, 

LIS  PENDENS. 

Dexter  v.  -Cosford  22 

LUNATICS. 

Miller,  In  re  .. 215 

Milne,  In  re  . ....  194 

Patton,  In  re 192 

MARRIED  WOMAN. 

Answer, 

Anon  9 

Brandon  v.  Wheeler  262 

Elliott  v.  Hunter  158 

Robinson  v.  Dobson  302 

Sergeant  v.  Sharpe 63 

Walker  v.  Tyler 189 

Wright  v.  Morrow 286 

Attachment  against, 

Maughan  v.  Wilkes  91 

Bill,  service  on, 

Bunn  v.  Barclay .* 254 

Decree  on  proecipe, 

McFee  v.  McDougall 259 

Motion  by, 

Cooney  v.  Girvin  94 
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Married  Woman — • Continued . 

Next  friend, 

McPherson  v.  McCabe  250 

Rann  v.  Lawless 333 

Order  pro  con , against, 

Hare  v.  Smart  316 

MASTER. 

Jurisdiction  of, 

Biddell  v.  Casey.... 198 

Casey,  In  re  . . 198 

Report,  appeal  from, 

Cade  v.  Newhall.... 200 

Cozens  v.  McDougall 29 

Fitzgerald  v.  Upper  Canada  Building  Society 183 

Gould  v.  Burritt 250 

Larkin  v.  Armstrong 31 

Ledyard  v.  McLean 183 

Thompson  v.  Walker 266 

Report,  Correction  of, 

Crooks  v.  Street 78 

Heward  v.  Elliott  266 

Watson  v.  Moore  «, 266 

White  v , Courtney 11 

Sec  also , Master’s  Office. 

MASTER’S  OFFICE. 

Commission,  order  for, 

Stephens  v.  Mears 200 

Costs. 

Miller  v.  McNaughten  206 

Decree,  proceeding  on, 

Elliott  v.  Helliwell  6 

Ernes  v.  Ernes 385 

Feehan  v.  Hayes 6 

Steers  v.  Cayley 165 

Evidence, 

Moody  v . McCann  ...................  4 88 
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Master’s  Office — Continued . 

Fees, 

Chambers  v.  Chambers  238 

Judgment  creditor’s  suits, 

Granger  v.  Granger 241 

Parties  made  in, 

Cummins  v.  Harrison 369 

Grant  x.  Patterson 351 

Orford,  Municipality  of^  v.  Bayley  272 

Penner  v.  Canniff 351 

Simpson  v.  Duggan 351 

Sterling  x.  Campbell 147 

Production  in, 

Merkeley  x.  Casselman 292 

Transmission  of  papers  to  Deputy  Master, 

Alehin  v.  Buffalo 24 

Warrants,  service  of, 

White  v.  Courtney 66 

See  also  Master,  Foreclosure. 

MORTGAGE,  MORTGAGOR,  AND  MORTGAGEE. 

British  North  America,  The  Bank  of,  v.  Heaton 65 

Commercial  Bank,  The,  v.  The  Bank  of  Upper  Canada  64 

F orbes  v.  Adamson 117 

McKechnie  v.  McKechnie  42 

Irvine  v.  Whitehead ,.  10 

Russell  v.  Robertson 72 

MOTION. 

Commit,  to — 

Bell  v.  Miller 370 

Berrie  v.  Moore  107 

Connor  v.  Spragge 365 

Dickson  v.  Dickson... 366 

Gamble  v.  Ellis 365 

Harris  v.  Meyers 262 

Kelly  v.  Smith 364 

Male  v,  Bouchier , 359 
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Motion — Continued. 

Mallocli  v.  Plunkett  .. 381 

Sommerville  v.  Joyce 202 

Spencers.  Leeming ......... 186 

Weir  v.  Matheson  224 

Decree,  for, 

McLaughlin  v.  Whitesides 56 

Enlargement  of, 

Ruttan  v.  Smith 286 

* 

Exparte , 

Dougall  v.  Wilburn  155 

Henry  u McKeown  ... ...  264 

Incumbrancer  proving  claim, 

Anon 292 

Leave  to  renew, 

Anon 196 

Of  course, 

Dougall  v.  Wilburn 155 

Service  of  notice^, 

Babcock,  In  re  233 

Crooks,  In  re .. .. 304 

Gould  v.  Hutchinson . 188 

Hind  v.  Little 355 

Moore  v.  Gould 233 

Sprague  v.  Henderson 213 

OPENING  PUBLICATION. 

See  Evidence. 

ORDER  FOR  POSSESSION. 

See  Foreclosure  and  Sale. 

PARTIES. 

Anon.  v.  Courtney 58 

Cameron  v.  Lynes  12 

Cummins  v.  Harrison 369 

Grant  v.  Patterson 351 
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Partition  Suits — Continued . 

Orford,  Municipality  of,  v.  Bayley  272 

Penner  v.  Canniff  357 

Murney  v.  Pringle 58 

Simpson  v.  Duggan  351 

Taylor  v .Stead  74 

See  also,  Foreclosure,  Master’s  Office. 

PARTITION  SUITS. 

Costs,  • 

Bernard  v.  Jarvis  24 

Incumbrancers,  notifying, 

Foster,  In  re 103 

Infant, 

Kellar  v.  Tache  388 

Report, 

Dunn  v.  Dowling 365 

Rolfe  v.  Coote 308 

Sale, 

Kellar  v.  Tache 388 

Vesting  order, 

Arnold  v.  Hurd 252 

See  also  Vesting  Orders. 

PETITION. 

Fiat, 

Arnold  v.  Hurd 240 

Incumbrancer  proving  claim, 

Anon i 292 

Review, 

Duggan  v.  McKay  380 

PRO  CONFPSSO. 

Order, 

Boulton  v.  McNaughton  216 

Brown  v.  Baker 7 

Cameron  v.  Phipps 4 

54 


416 


INDEX  TO  THE 


Pro  Confesso — Continued. 

Cryne  v.  Doyle 1 

Goodfellow  v.  Hambly . 62 

Grange  v.  Conroy . 70 

Hare  v.  Smart  . 316,  3-50 

Heward  v.  Watson 203 

Kerr  v.  Clemmow... 14 

McCann  v.  Eastwood 233 

McCleary  v.  Durand.....  233 

Peterborough?;.  Conger 18 

Shea  v.  Fellow es 30 

Walkers.  Tyler i.. ......... ...  189 

Williams  v.  Atkinson 34 

PRO  INTERESSE  SUO. 

Harvey  v.  Taylor,...,.... 353 

PRODUCTION  OF  DOCUMENTS. 

See  Evidence. 

RECEIVER. 

Baldwin  v.  Crawford  264 

British  North  America,  The  Bank  of,  v.  Heaton 175 

Brown  v.  Perry  253 

Simpson  v.  The  Ottawa  & Prescott  Railway  Co.  99,  126,  337 
Thomas  v.  Torrance „ 9 

REDEMPTION  SUIT. 

Conveyance,  parties  to, 

Simpson  v.  Simpson 265 

REHEARING. 

Campbell  v.  Campbell  30 

Winters  v.  Kingston  Permanent  Building  Society 214 

RELIGIOUS  INSTITUTIONS. 

Church ville,  The  Methodist  Episcopal  Church,  In  re...  305 
Toronto,  The  Second  Congregational  Church,  In  re 349 
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REPLICATION. 

Withdrawing, 

W oodstock  v.  N iagara  166 

REPORT. 

Appeal  from, 

Cade  v.  Newhall, 200 

Cozens  v.  McDougall 29 

Fitzgerald  v.  Upper  Canada  Building  Society  ...  183 

Gould  v.  Burritt 250 

Larkin  v.  Armstrong 31 

Ledyard  v.  McLean  183 

Thompson  v.  Walker 266 

Correction  of  error  in, 

Crooks  v.  Street 78 

He  ward  v.  Elliott  266 

Watson  v.  Moore 266 

White  v.  Courtney 11 

See  also,  Master. 

RE-SALE. 

See  Sale. 

REVIVOR. 

Baird  v.  White 275 

Beamish  v.  Pomeroy.. 32 

Coulson  v.  Sheehey 216 

Galbraith  v.  Armstrong 33 

Geddes  v.  Allan 336 

Smith  v.  Lines 398 

Watson  v.  Ham 295 

SALE. 

Abstract, 

Dick  v.  McNab '. 31 

Advertisement, 

Baxter  v . Finlay 230 

Buchan  v.  Wilkes 231 

He  ward  v.  Ridout 244 
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Sale — Continued. 

Biddings — Opening, 

Dickey  v.  Heron  149 

Harrison  v.  Patterson 363 

McRoberts  v.  Durie 211 

Biddings — Reserved, 

Fraser  v.  Bens ..  71 

i 

Conveyance— Covenants — Costs, 

Bowen  v.  Fox 387 

Fabner  v.  Ban 246 

McKay  v.  Beed 208 

Moore  v.  Shinners 59 

Boss  v.  Steele ; 94 

Deficiency, 

Forbes  v.  Adamson 117 

Deposit, 

Crooks  v.  Glenn 354 

Final  order  of, 

Burford  v.  Lymbnrner 275 

Ford  v.  Jones 291 

Garrett  v.  Macdonald 335 

Hurd  v.  Seymour 332 

Sawdon  v.  Heasty  254 

Western  Assurance  Co.  v.  Capreol . ...  227 

Payment  of  purchase  money  in  and  out  of  Court, 

Blackburn  v.  Sheriff  208 

Bullen  v.  Benwick 213 

Crooks  v.  Street 95 

Gilmour  v.  O’Brien 244 

Hill  v.  Butherford 121 

Stewart  v.  Stewart,. 243 

Possession,  order  for,  and  for  delivery  of  title  deeds  to 
Purchaser, 

W alker  v.  Matthews. 232 


Report  on, 

Crooks  v,  Glenn 


354 
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Sale — Continued. 

Re-sale. 

Heeley,  In  re 54 

Martin  v.  Purdy 263 

Sherwood  v.  Campbell 299 

Title, 

Farrell  v.  Moore 139 

Murray  v.  VanBrockl in 300 

Shinn ers  v.  Graham 212 

Vesting  order, 

Arnold  v.  Hurd 252 

Boulton  v.  Stegman . 199 

McNair  v.  Simpson 299 

McMaster  v.  Kempshall  . 329 

Slaters.  Fisken 1 

See  also  Vesting  Order. 

SALE  OF  INFANTS’  ESTATES. 

UNDER  12  VIC.,  CH.  72. 

Callicott,  In  re  182 

Hansell,  In  re 189,  205 

Healey,  In  re ,. ..  190 

Kennedy,  In  re 97 

McDonald,  In  re 97 

Yaggie,  In  re 52,  168 

SECURITY  FOR  COSTS. 

See  Costs. 

SEQUESTRATION. 

Attorney-General  v.  Brantford 26 

Forbes  v.  Connolly 6 

Jackson  v.  Jackson 115 

McDowell  v.  McDowell 140 


SERVICE  OF  BILL. 

See  Bill. 
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SERVICE  OF  NOTICE  OF  MOTION. 

See  Motion. 

SHERIFF. 

Liability  on  escape, 

Harkin  v.  Rabidon  133 

Poundage, 

Winters  v.  The  Kingston  Permanent  Building  Society  276 
Service  of  papers, 

Porter  v.  Gardner  15 

SOLICITOR  AND  CLIENT. 

Lien  for  costs  on  papers, 

Boulton  v.  The  Don  and  Danforth  Road  Co 329,  335 

Bricker  v.  Ansell 367 

Ley  v.  Brown  179 

Moodier.  Thomas  19 

Wilson  v.  Switzer  75 

Order  to  change, 

Mylne,  In  re  ....  199 

STAYING  PROCEEDINGS. 

Until  security  given  for  costs  in  prior  suit, 

Follis  v.  Todd 28 8 

SUBPCENA. 

See  Evidence. 

SUBSTITUTIONAL  SERVICE. 

See  Bill. 

SURROGATE  COURT. 

Administration  bond, 

Hilts,  In  re 386 

Removal  from, 

Eccles,  In  re  376 
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TAXATION.* 

See  Costs. 

TITLE. 

See  Sale. 

TRUSTEES,  TRUSTEE  ACT. 

Andrews  v.  Hempstreet 347 

■ — v.  Maulson 316 

Lash,  In  re 226 

O’Hara  v.  Cuthbert  304 

Williams,  In  re  372 

VACATION. 

Computation  of  time, 

Connolly  v.  Montgomery 20 

VENDOR  AND  PURCHASER. 

Rescission, 

Granger.  Conroy  198 

VESTING  ORDER. 

Arnold  v.  Hurd 252 

Boulton  v.  Stegman  199 

Ellis  v.  Ellis  257 

McNair  v.  Simpson  299 

McMaster  v.  Kempshall 329 

Slater  v.  Eisken  1 

See  also , Sale. 

WITNESS. 

Committal  of, 

Blain  v.  Terryberry  225 


i 


